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an  opinion,  although  few  should  presume  to  speak  of 
the  legal  attainments  by  which  your  Lordship  is  so  emi- 
nently distinguished,  because  but  few  are  competent  to 
appreciate  them. 

I  have  the  honor  to  be, 

Your  Lordship's  much  obliged  and  obedient  Servant, 

GEORGE  FARREN. 
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A 

TREATISE 


ON 


LIFE    ASSURANCE. 


IN  a  Commercial  Country  like  England,  where 
a  large  majority  of  the  population  derive  sub- 
sistence from  professional  talent,  or  from  turning 
limited  capitals  in  a  course  of  trade,  Life  In- 
surance may  justly  be  considered  a  subject  of 
vast  and  serious  importance ;  for,  as  few  men  live 
on  the  interest  of  accumulated  wealth,  and  as  the 
most  successful  exertions  in  the  early  periods 
of  life  seldom  afford  a  permanent  provision  for 
families,  after  those  exertions  shall  have  been 
terminated  by  untimely  death,  or  impaired  by  the 
paralizing  effects  of  accident  or  disease, — so  every 
prudent  and  well-disposed  man  will  naturally  turn 
his  thoughts  to  the  best  means  of  making  a  certain 
provision  for  those,  who,  during  life,  are  the  dear- 
est objects  of  his  affection,  and  who,  at  the  ap- 
proach of  death,  would  engage  his  most  anxious 
solicitude. 

The  course  which  first  presents  itself,  as  most 
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likely  to  lead  to  so  desirable  an  end,  is  that  of 
sparing  from  annual  income  such  a  sum  as  cir- 
cumstances will  fairly  allow,  to  accumulate  and 
form  a  fund  for  those  for  whom  provision  is  to  be 
made;  and  if  a  certain  duration  of  life  could  be 
relied  on,  and  the  savings  from  income  were  so 
considerable  as  to  be  capable  of  being  improved 
at  compound  interest,  no  better  mode  could  be 
devised.  But  as  premature  death  might  prevent  a 
sufficient  accumulation, and  as  inconsiderable  sums 
cannot  be  invested  with  full  advantage,  recourse 
must  be  had  to  more  certain  means,  to  effect  the 
object  desired.  Out  of  such  considerations  vari- 
ous Establishments  for  Life  Insurance  have  arisen; 
and  it  is  intended  to  point  out,  by  the  present 
treatise,  the  legal  difficulties  attending  the  forma- 
tion of  such  Institutions,  and,  after  explaining  the 
systems  adopted  in  them,  to  lead  attention  to  the 
means  of  remedying  their  defects. 

The  systems  adopted  in  this  country  may  be 
classed  and  considered  under  two  general  heads, 
-Proprietary  Trading  Companies  and  Mutual 
Guarantee  Associations. 

The  Proprietary  System  is  most  in  general  use; 
and  may  be  said  to  be  the  sale  of  Insurance  or 
indemnity  to  those  who  are  disposed  to  purchase, 
at  such  prices  as  will  leave  a  profit  to  the  Proprie- 
In  these  Institutions  a  large  number  of 
Capitalists  form  a  trading  fund,  and  engage  to  pay 
n  certain  sum  at  the  death  of  any  person,  who,  dur- 
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ing  life,  shall  pay  to  them  an  annual  premium  fixed 
by  themselves. 

To  suppose  that  any  set  of  men  would  furnish 
a  trading  capital,  unless  there  were  a  great  proba- 
bility of  making  more  than  the  simple  interest 
which  the  Stocks  would  yield,  or  that  they  would 
embark  in  a  business,  which  is  the  subject  of 
minute  calculation,  without  securing  to  them- 
selves a  certain  profit,  would  be  to  consider  them 
as  the  most  credulous  and  ignorant  class  of  specu- 
lators :  whereas  the  great  number  of  established  Of- 
fices on  the  trading  system  and  the  great  prosperity 
of  all  clearly  shew  they  do  not  merit  such  a  title. 

If,  then,  it  is  assumed  that  profits  are  made 
by  those  who  sell  Insurance,  it  follows,  as  a 
consequence,  that  such  profits  must  come  out 
of  the  pockets  of  those  who  buy  it,  and 
that  what  the  Proprietor  gains  from  excess  of 
premiums,  the  party  insured  must  necessarily 
lose.  Thus,  in  considering  the  expediency  of 
insuring  with  such  an  Institution,  it  fairly  becomes 
a  question,  whether  the  party  assured  obtains  an 
equivalent  advantage  for  the  excess  of  premium, 
which  he  pays ; — or,  in  other  terms,  whether  the 
capital  subscribed  by  the  Proprietors  is  put  in 
any  risk,  to  justify  the  charge  of  such  an  excess. 

If  it  were  possible  to  ascertain  human  mortality 
so  accurately,  as  to  determine  that  a  single  life 
would  fail  in  a  given  year,  the  calculation  of  the 
premium,  which  might  be  safely  taken  on  that 


life,  would  be  confined  to  dividing  the  sum  en- 
gaged to  be  paid  at  its  extinction  into  as  many 
parts  as  intervening  years ;  and,  by  constituting 
each  part  an  annual  premium,  the  party  re- 
ceiving would  be  the  gainer  by  the  interest 
on  the  annual  payments.  But  as  the  duration 
of  a  single  life  cannot  be  fixed  by  human  power, 
it  follows  that  the  life  might  fail  before  the  pre- 
miums received  equalled  the  amount  insured ;  and 
thus,  on  a  single  life,  the  business  of  insurance 
might  be  considered  as  a  speculation.  But  the 
same  observation  would  not  apply  to  a  great 
number  of  lives;  as  in  such  case  the  loss  sustained 
by  the  premature  death  of  some  would  be  fully 
counterbalanced  by  the  accumulation  of  premiums 
received  during  the  extraordinary  longevity  of 
others.  Hence,  on  a  sufficient  number  of  lives, 
calculations  may  be  made  so  as  to  yield  a  given 
amount  of  profit,  with  as  much  certainty,  as  if  it 
were  possible  to  ascertain  the  duration  of  a  single 
life.  If,  therefore,  at  the  commencement  of  an 
Institution,  a  sufficient  number  of  Policies  could 
at  once  be  granted,  at  Premiums  calculated 
according  to  the  probable  duration  of  life,  the 
fund  thereby  accumulated  would  always  be  suffi- 
cient to  satisfy  the  claims  as  they  might  arise  ;— 
the  risk  to  subscribed  capital  arising  out  of  the 
small  number  of  lives  insured. 

The   extent   of   this    risk   may   be  judged  of 
from    a  simple  statement.     The  chances  are  100 


to  1  against  an  ordinary  life  of  thirty  years 
of  age  failing;  in  one  year,  and  100  times  100, 
or  10,000  to  1,  against  two  named  lives  both 
failing  within  the  year,  and  100  times  10,000,  or  a 
million  to  one,  against  three  dying  in  the  year. 
Such  are  the  chances  against  premature  death 
among  ordinary  lives;  but  as  every  Institution 
begins  with  select  lives,  the  odds  are  still  greater 
against  rapid  mortality  during  the  first  few  years  of 
an  Establishment.  By  this  statement  it  appears 
that,  if  the  insurance  were  to  last  for  one  year 
only,  £1  to  pay  £100,  would  be  a  sufficient 
remuneration  for  the  risk  of  insurance: — but 
as  the  probabilities  of  living  diminish  with  the  in- 
crease of  age,  so,  if  the  insurance  is  to  be  continued 
for  every  year  during  life  at  a  fixed  annual  pay- 
ment, an  average  of  the  chances  on  every  subse- 
quent year,  to  the  utmost  probable  extent  of 
human  life,  must  be  made,  and  the  £1  increased 
in  proportion.  The  amount  so  fixed  from  the 
beginning  would  fully  justify  all  reasonable  expec- 
tation that  £100  would  be  received  from  those 
premiums  before  the  life  failed. 

To  insure  with  a  Proprietary  Company  is  to 
indulge  a  prejudice  that  a  Subscribed  Capital  is 
necessary  to  the  security  of  the  Insured ;  whereas, 
if  premiums  were  taken  at  no  higher  rate  than  the 
actual  risk  of  life  would  require,  they  would  in  all 
cases  be  found  to  be  fully  equal  to  any  demands 
that  could  be  made  on  the  funds ;  consequently 
the  excess,  beyond  what  ought  to  be  required 


according  to  the  probable  duration  of  life,  is  so 
much  taken  out  of  the  pocket  of  the  Assured,  to 
be  put  into  the  pocket  of  the  Proprietor. 

That  a  Subscribed  Capital  is  totally  unnecessary 
experience  in  matters  of  insurance  clearly  proves ; 
and  that  such  a  capital,  so  far  from  affording  an 
additional  security  to  the  Assured,  diminishes  to 
a  most  dangerous  extent  that  which  they  have 
themselves  provided,  can  easily  be  made  out. 
For,  strange  as  it  may  at  first  sight  appear,  it  is 
nevertheless  strictly  true,  that  the  larger  the 
amount  of  Capital  originally  subscribed  by  Pro- 
prietors, the  less  will  be  the  ultimate  Security  to 
the  Assured,  and  consequently  the  greater  the 
danger  of  ultimate  insolvency  ;  as  the  premiums, 
which  would  otherwise  be  accumulated  at  com- 
pound interest,  as  a  security  for  the  Policy-holders 
only,  will,  at  a  period  not  very  remote,  be  reduced 
by  a  sum  many  times  exceeding  the  Subscribed 
Capital. 

If,  for  instance,  the  Capital  be  £100,000,  and 
the  Proprietors,  for  their  supposed  risk,  take  a 
remuneration  equivalent  to  two  per  cent,  per 
annum,  the  Fund  of  Premiums,  from  which  alone 
such  bonuses  can  be  drawn,  would,  in  fifty  years, 
have  suffered  to  the  extent  of  £400,000 ;  and,  in 
one  hundred  years,  if  the  Proprietors  take  only 
one  per  cent,  by  the  enormous  sum  of  £2,000,000; 
the  gain  of  which  by  the  Capitalists  (beyond  the 
interest  made  by  their  capital)  is  so  much  of  loss 
iind  of  diminution  in  security  to  the  Assured. 


From  this  statement  one  of  two  conclusions  must 
be  drawn ;  either  that  the  premiums  received  are  so 
enormously  excessive  as  to  afford  such  a  diminu- 
tion as  is  thus  made  in  them  by  the  Proprietors 
on  account  of  the  capital  they  have  subscribed,  or 
that  the  reduction  of  the  Fund  of  Premiums,  to  the 
extent  of  twenty-six  times  the  amount  of  the  Sub- 
scribed Capital,  must  at  no  very  distant  period 
produce  inevitable  insolvency  in  the  concern,  and 
involve  the  safety  of  Policy-holders  to  a  frightful 
extent.  A  Trader,  making'  excessive  profits,  may 
indulge  in  extraordinary  expenses ;  and  his  doing 
so  will  only  open  the  eyes  of  his  customers  to 
the  excess  of  price  they  must  pay  to  feed  such 
extravagance ;  but  if  his  profits  are  only  moderate, 
and  he  draw  from  the  funds  many  times  the 
amount  of  capital  employed  in  his  business,  there 
must  be  a  speedy  and  certain  end  to  his  career. 
To  suppose  that  £100,000  Subscribed  Capital 
affords  security  to  the  Assured,  whilst  it  is  the 
cause  of  their  own  Fund  of  Premiums  being  deterio- 
rated by  twenty-six  times  the  amount  subscribed, 
is  as  absurd  as  to  permit  £26  to  be  taken  out  of 
one's  own  pocket,  to  purchase  the  security  afforded 
by  £l  lodged  in  the  pocket  of  another  man. 

It  has  been  truly  said,  by  a  celebrated  writer 
on  these  subjects,  "  that  it  is  not  to  be  expected 
that  any  Society  can  meet  with  difficulties  in  its 
infancy ;  because,  not  till  the  end  of  many  years 
after  it  has  acquired  its  maximum  of  members, 
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the  maximum  of  yearly  claimants  and  annui- 
tants come  upon  it." — (See  Price's  Observations 
on  Rev.  Pay.  vol.  i.  p.  176.)     For  this  reason  it 
is  of  serious  importance  to  those,  who  give  present 
premiums  for  a  sum  payable  at   a  future  day, 
that    the    Institution    to    which   they  pay   their 
money  should  be  founded  on  such  a  system  as 
will  best  secure  the  accumulation  of  a  large  avail- 
able fund  at  the  time  when,  from  the  great  number 
of  Members,  the  claims  on  the  Society  must  neces- 
sarily be  most  heavy ;  whereas  the  leading  prin- 
ciple of  a  trading  company  is  to   divide  profits 
amongst  the  Shareholders ;  and  as  those  profits  are 
expected  to  be  proportional  to  the  capital  sub- 
scribed, it  has  been  shewn  that  the  larger  the  Capi- 
tal the  less  must  be  the  accumulation  of  the  Fund 
of  Premiums,which  is  checked  and  drained  periodi- 
cally by  a  division  of  profits  among  the  Proprietors. 
Some  ProprietaryCompanies,acknowledging  the 
alarming  danger  of  an  actual  division  of  the  profits 
among  the  Shareholders,  seek  to  cure  the  defect  by 
adding  the  profits  to  the  Subscribed  Capital,  and 
by  paying  interest  on  such  additions  to  the  Share- 
holders, instead  of  dividing  the  profits  in  the  first 
instance.     But  this,   without  diminishing  in  the 
slightest  degree  their  advantages,  does  not  prevent 
the  danger  before  exposed ;   since,  in  the  case 
stated,  the  Fund  of  Premiums  would  ha^e  suffered 
to  the  extent  of  £-2,600,000 ;  whilst,  by  adding 
instead  of  dividing  the  one  per  cent,  a  new  capital 


of  £100,000  will  have  been  created,  and  the  se- 
curity to  the  Assured  'will  still  have  been  affected 
to  the  extent  of  £2,500,000. 

The  legality  of  these  Institutions  has  been  fre- 
quently considered  and  discussed  by  the  leading 
members  of  the  profession ;  and  the  question  of 
legality  arises  out  of  the  18th  Section  of  the  6th 
Geo.  I.  c.  18,  familiarly  called  The  Bubble  Act, 
from  its  having  been  passed  about  the  time  when, 
to  use  the  words  of  Blackstone,  "  the  South-Sea 
"  project  had  beggared  half  the  nation."  The  Sta- 
tute referred  to  recites,  that  "  Whereas  it  is  noto- 
"  rious  that  several  undertakings  or  projects,  of 
"  different  kinds,  have,  at  times  since  June  1718, 
"  been  publicly  contrived  and  practiced  within 
"  London,  &c.  which  manifestly  tend  to  the  com- 
"  mon  grievance,  prejudice  and  inconvenience  of 
"  great  numbers  of  subjects  in  their  trade  or  com- 
"  merce,  or  other  their  affairs  ;  and  the  persons  who 
"  contrive  or  attempt  such  dangerous  and  mischie- 
"  vous  undertakings  or  projects,  under  false  pretences 
"  of  public  good,  do  presume,  according  to  their 
"  own  devices  and  schemes,  to  open  books  for  public 
"  subscriptions,  and  draw  in  many  unwary  persons, 
"  to  subscribe  therein,  towards  raising  great  sums 
"  of  money ;  and  whereas  in  many  cases  the  said 
f*  undertakers  or  subscribers  have  presumed  to  act 
"  as  if  they  were  corporate  bodies,  and  have  pre- 
"  tended  to  make  their  shares  in  stocks  transferable 
"  or  assignable  without  any  legal  authority,  &c.  &c.; 
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"  And  whereas  it  is  absolutely  necessary  that  all 
"  public  undertakings  and  attempts  tending  to  the 
•c  common  grievance,  prejudice  and  inconvenience 
"  of  the  subjects  in  general,  or  great  numbers  of 
"  them,  in  their  trade,  commerce,  or  other  lawful 
"  affairs,  be  effectually  suppressed."  And  for  remedy 
enacts,  "  That  all  and  every  the  undertakings  and 
"  attempts,  tending  to  the  common  grievance,  pre- 
"  judice  and  inconvenience  of  His  Majesty's  sub- 
"  jects,  or  great  numbers  of  them,  in  their  trade, 
"  commerce,  or  other  lawful  affairs,  and  all  public 
"  subscriptions,  receipts,  payments,  assignments, 
"  transfers,  pretended  assignments  and  transfers, 
"  and  all  other,  matters  and  things  whatsoever  for 
"  furthering,  countenancing,  or  proceeding  in  any 
11  such  undertaking  or  attempt,  and  more  particu- 
41  larly  the  acting  or  presuming  to  act  as  a  corporate 
"  body,  the  raising  or  pretending  to  raise  transfera- 
"  ble  stock,  the  transfering  or  pretending  to  transfer, 
"  or  assign  any  share  in  such  stock,  without  legal 
"  authority,  &c.  shall  be  deemed  illegal  and  void, 
"  &c."  Sec.  19  enacts  that  all  such  unlawful  under- 
takings and  attempts,  tending  to  the  common  griev- 
ance, shall  be  deemed  public  nuisances,  and  subject 
the  offenders  to  the  penalties  and  punishments  of 
persons  convicted  of  nuisances,  with  a  proviso  (125) 
"  That  the  Act  shall  not  be  construed  to  prohibit  or 
"  restrain  the  carrying  on  of  partnerships  in  trade, 
"  in  such  manner  as  had  been  before  usually  and 
"  may  legally  be  done." 
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This  Statute  was  passed  in  the  year  1718,  and 
lay  dormant  until  1808,  when  its  provisions  were 
said  to  apply  to  two  schemes  set  on  foot  for  esta- 
blishing a  Paper-Manufacturing  Company,  and  a 
Company  for  rectifying  genuine  British  Spirits. 
Several  judicial  determinations,  though  arising 
out  of  different  circumstances,  hjave  since  been  re- 
ported, and  will  be  found  in  the  Appendix,  in  the 
order  in  which  they  were  pronounced. 

THE  KING  v.  DODD,  in  1808,  is  the  leading  case; 
and  BUCK  v.  BUCK,  and  THE  KING  v.  STRATTON  and 
others,  were  two  Nisi  Prius  decisions  in  the  same 
year.  THE  KING  v.  WEBB  and  others  was  deter- 
mined in  1811,  and  PRATT  v.  HUTCHINSON  in  1812. 

The  fair  result  to  be  drawn  from  these  cases  seems 
to  be,  that  where  the  design  is  not  in  itself  mis- 
chievous, or  tending  to  a  common  grievance,  and 
the  Shares  are  only  transferable  to  those,  who  enter 
into  covenants  to  be  bound  by  the  general  Rules  and 
Regulations  of  the  Association,  the  Society  dees  not 
come  within  the  Act,  either  in  spirit  or  in  letter. 

Mutual  Guarantee  is  a  system  whereby  a  great 
number  of  persons  assure  each  other ;  for  instance, 
*n  an  Association  of  100  persons,  each  man  would 
guarantee  to  the  Representative  of  99  others  the 
various  sums  for  which  they  were  respectively 
assured.  Thus  A,  who  was  himself  assured  for 
£100  only,  would  guarantee  to  B  £1000,  and  to 
C  £5000.  Or,  if  they  were  all  of  the  same  class 
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of  Assurers,  each  would  guarantee  to  the  others 
respectively  £100. 

If  a  scheme  so  fraught  with  danger  to  those  who 
have  the  ability  to  fulfil  their  engagements  were  in 
the  present  day  to  be  seriously  proposed  for  the  first 
time,  the  parties  addressed  would  think  their  under- 
standings insulted  ;  -as  it  is  manifest  that,  in  such  an 
Association  consisting  of  101  persons  respectively- 
assured  for  £  100,  every  man  guarantees  100  others 
£100  each,  although  his  own  Representative  could 
get  but  1 100  at  his  death. 

To  illustrate  some  of  the  practical  difficulties  of  this 
system,  let  it  be  supposed  that  A  having  died,  his  Re- 
presentative applies  to  B  for  the  payment  of  £  100.  B 
would  reasonably  say,  Why  apply  to  me  for  the  full 
amount  1 —  why  not  take  from  me  my  fair  and  just  pro- 
portion,which  is  but  £  1,  and  look  to  the  remaining  99 
for  £  1  each  ?  for  every  one  belonging  to  the  Society  has, 
like  me,  guaranteed  you  the  £  100.  A's  representative 
would  answer,  No — you  have  guaranteed  to  me  the 
full  sum ;  and,  therefore,  you  shall  pay  me,  and  may 
look  for  contribution  to  the  others. — Let  it  be  further 
supposed  that  B,  in  performance  of  his  engagement, 
pays  the  £100,  and  applies  to  C  for  his  proportion 
of  £1.  C  would  probably  answer,  Since  you  to-day 
have  been  obliged  to  pay  £  100  to  the  Representative 
of  A,  why  may  not  I  to-morrow  be  applied  to  by 
the  Representatives  of  D  and  E  (who  have  just  died), 
to  pay  to  each  £100  ;  in  which  case,  so  far  from  mj 
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being  your  debtor  in  respect  of  the  £100,  you  have 
paid  to  A's  Representative,  I  shall  look  to  you  for 
double  contribution  in  respect  of  the  two  hundreds 
which  I  shall  be  obliged  to  pay  on  account  of  the 
deaths  of  D  and  E. 

Such  is  the  system  of  Mutual  Guarantee.     The 
extent  of  the  legal  difficulties  and  practical  incon- 
veniences, which  are  inseparable  from  such  an  Asso- 
ciation, will  be  more  fully  developed  in  a  subsequent 
part  of  the  work ;  but  maybe  partially  collected  from 
the  Chancellor's  observations,  in  CARLEN  v.  DRURY, 
and  ELLISON  v.  BIGNOLD,  set  forth  in  the  Appendix ;  in 
the  former  of  which  he  said,  "  I  do  not  enter  into  the 
"  question  whether  this  Partnership  falls  within  the 
"  terms  of  the  Act."    "  Whether  this  concern,  which 
"  commenced  in  1808,  be  or  not  a  nuisance,  within 
"  the  terms  of  the  Act,  it  is  certainly  of  great  im- 
"  portance  to  the  parties  interested  to  be  aware  of 
"  their  rights  and  responsibilities.     1  hold  it  clear 
"  that  each  individual  is  at  law  answerable  for  the 
"  whole  debts  of  the  concern  ;  but  when  the  Institu- 
"  tion  necessarily  requires  a  great  number  of  persons 
"  to  be  concerned,  it  is  impossible  for  the  strong  arm 
"  of  the  law,  however  powerful,  to  grasp  them  all." 
And  in  ELLISON  v.  BIGNOLD,   his    Lordship  said, 
"  As  I  have  understood  the  law  (1  will  not  say  I  am 
"  correct,   but  I  believe  I  am)  when  a  number; of 
"  persons   undertake  to  insure  each  other,    if  the 
"  shares  and  interest  in  the  money  that  is  laid  up  be 
"  not  assignable  and  transferable  to  any  persons, 
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"  who  are  not  members  of  the  Society,  it  is  not  illegal ; 
"  but,  if  there  may  be  assignments  and  transfers  of 
"  the  shares,  I  have  understood  that  that  made  it 
"  illegal.     But  it  is  one  thing  to  say  that  this  Asso- 
"  elation  is  legal,  and  another  to  say  that  the  Court 
"  is  to  lend  its  assistance  in  carrying  it  on.     It  is 
"  difficult  to  refuse  its  assistance  when  persons  have 
"  equitable  rights ;  but  it  is  to  be  seen  in  what  way 
"  those  rights  are  to  be  enforced.     Here  the  Direc- 
'  tors  are  not  to  be  personally  liable,  and  the  con- 
"  sequence  is,  as  it  strikes  me,  that  if  the  parties 
"  are  not  driven  by  a  sense  of  honour  to  pay  the 
'  losses,  I  do  not  see  how  they  are  to  be  recovered. 
6  An    individual    cannot  come   here   to    have    an 
"  account  taken  of  the  effects  of  all  the  Members 
"  that  are  liable.     The  Court,  therefore,  will  not  be 
"  astute  to  find  the  means  of  deciding,  that  those 
"  who  must  deal  without  its  assistance  in  99  cases, 
"  shall  not  do  so  in  the  hundredth." 

Many  Institutions  are  made  up  of  the  two  systems 
before  explained.  This  is  effected  by  a  Proprietary 
Company  engaging  to  give  a  part  of  their  profits  to 
those  whom  they  insure,  by  adding  such  profits  to 
the  amount  of  their  respective  policies. 

So  far  the  merits  of  the  leading  systems  have  been 
stated  as  if  they  were  to  be  acted  on  in  their  true 
spirit.  But  unfortunately  the .  profession  and  the 
practice  are  at  variance  in  several  most  essen- 
tial points. 

Many  Proprietary  Companies,  for  instance,  pro- 


15 

fess  to  have  ONE  MILLION  of  subscribed  capi- 
tal ;  whereas,  in  no  instance,  save  one,  have  they 
more  than  a  tenth  of  the  amount.  These  capitals 
are  made  up  of  shares  of  £20,  £50,  or  £100  each,  of 
which  ten  per  cent,  only  is  paid  down.  Thus  the 
nominal  million  is  reduced  to  the  actual  one 
hundred  thousand.  This  is  certainly  not  con- 
templated by  the  public.  For  it  may  happen  that 
a  man  worth  but  £100  beyond  the  payment  of  his 
debts,  may  pay  that  £100  in  the  purchase  of  50 
shares  of  £20  each,  and  his  name  would  be  entered 
for  £1000;  thus  the  guarantee  of  a  man,  who  does 
not  possess  one  shilling,  beyond  the  amount  of  his 
deposit,  is  given  to  the  public  for  £900. 

But  this  is  not  the  only  objection  to  these  fictitious 
Capitals.  For  even  though  every  man  were  worth  the 
amount  for  which  he  engaged,  still  it  would  be  difficult 
to  enforce  payment  on  his  Guarantee.  The  Subscribers 
of  the  Capital  enter  into  no  immediate  contract  with 
the  Assured,  who  looks  to  the  Policy  given  him  as 
the  instrument  on  which  he  is  to  recover  the  sum 
secured ;  and  the  Subscribers  are  not  parties  to  that 
instrument.  How,  then,  is  the  Holder  to  make 
them  answerable?  The  way  to  try  this  question  is 
to  suppose  all  the  deposits  on  shares  to  have  been 
consumed  in  payment  of  losses  occasioned  by  pre- 
mature deaths,  and  that  it  is  necessary  to  have 
recourse  to  the  Guarantees.  The  Proprietors,  not 
being  on  the  policy,  do  not  come  in  contact  with 
the  Assured,  and  before  one  Proprietor  could  compel 
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another,  by  Bill  in  Equity,  to  contribute  to  af  fund 
for  payment  of  losses,  he  must  himself  contribute  his 
proportion.  So  that  those  who  are  liable  must 
be  called  on  by  some  of  their  own  body,  who, 
as  it  has  been  shewn,  can  have  no  strong  induce- 
ment to  make  others  pay,  as  they  would  be  thereby 
compelled  to  pay  themselves. 

It  may  be  said  that  the  Proprietors  enter  into 
contracts  with  the  Directors,  and  that  the  Directors 
agree  with  the  Assured  that  the  funds  of  the  Institu- 
tion shall  be  liable  for  the  payment  of  losses,  &c.  and 
that,  in  law,  the  amount  standing  on  guarantee  would 
be  considered  as  part  of  the  funds ;  and  therefore 
that  the  Assured,  by  shewing  on  a  trial  against  the 
Directors  that  the  guarantees  had  not  been  fulfilled, 
would  be  entitled  to  charge  the  Directors  with  the 
amount  of  them,  as  available  funds  of  the  Society.  But, 
is  it  fit  that,  in  addition  to  the  difficulties,  which  will 
be  presently  shewn  to  exist,  in  compelling  payment 
of  the  monies  when  actually  invested  in  such  Institu- 
tions, if  adversely  withheld,  the  Assured  are  to  be 
driven  to  commence  proceedings  in  Chancery 
against  the  parties,  jointly  or  severally,  as  circum- 
stances will  permit,  to  compel  the  payment  of  the 
£18  guaranteed  on  each  share  of  £'20?  For  be  it 
remembered  that  these  nominal  capitals  of  one 
million  are,  in  many  instances,  made  up  of  50,000 
shares  of  £20  each,  being  £2  in  money  and  £18 
in  guarantee. 

The  words  used  by  the  Chancellor,  in  PEARCE  v. 
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PIPER  (vide  Appendix)  apply  with  extraordinary 
force  to  such  a  state  of  things  as  that  which  has  just 
been  described.  "  One  obvious  difficulty,"  said  his 
Lordship,  "  is  upon  the  prayer  of  the  Bill,  that  the 
"  Trustees  or  Directors  shall  cause  additional  sub- 
"  scriptions  to  be  paid.  The  Trustees  may  call, 
"  but  will  the  Subscribers  come  upon  that  call? 
"  There  are  only  two  ways  of  enforcing-  it — either  by 
"  suit,  or  by  forfeiture  of  their  former  subscription. 
"  To  which  they  would  choose  to  be  exposed  I 
"  cannot  determine;  and,  unless  they  know  more 
"  than  I  do  of  the  nature  of  the  plan  and  the 
"  probability  of  future  calls,  it  is  impossible  to 
"  say  what  would  be  the  effect  of  any  suit  for  a 
"  further  subscription."  In  the  case  of  a  Pro- 
prietary Body,  who,  having  lost  their  first  deposits 
in  an  unprosperous  concern,  would  feel  no  incli- 
nation to  make  further  sacrifices  to  benefit  Policy- 
Holders,  it  is  not  difficult  to  determine  which  alter- 
native they  would  be  most  ready  to  accept. 

It  has  been  said  that  the  Public  pay  excessive 
premiums  to  these  Companies,  under  the  faith  of  their 
having  large  Subscribed  Capitals,  and  are  induced 
to  insure  with  them  by  the  belief  that  the  full 
Capital  is  provided  for  their  security.  Indeed  the 
Proprietors  take  extraordinary  pains  totwiake  the 
Public  think  that  such  a  Capital  is  necessary  for 
their  security.  It  ought,  therefore,  in  common 
fairness,  to  be  paid  up;  for,  if  a  profit1  of  £40,000 
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a-year  is  made  in  such  an  Institution,  the  Pro- 
prietors take  it  all,  whether  they  have  subscribed 
a  million  or  a  hundred  thousand,  and  have  no  rea- 
sonable or  justifiable  ground  for  paying  the  smaller 
sum,  when  belief  that  the  larger  is  subscribed  has 
been  the  cause  of  producing  the  profits  they  divide.  If 
they  think  they  redeem  their  pledge  by  furnishing 
all  that  is  requisite,  they  would  find  as  good  a  justi- 
fication in  subscribing  only  £10,000 ;  as  the  latter 
sum  would  be  found  amply  sufficient  for  the  purposes 
of  the  Institution. 

In  the  Mixed  Companies  some  justification  for  the 
non-payment  of  the  full  Capital  may  be  derived  from 
the  fact,  that  the  profits  are  subject  to  reduction,  by 
interest  of  money,  which  must  necessarily  diminish 
the  sums  to  be  added  to  the  policies.  But,  even 
in  that  case,  the  practice  should  accord  with  the 
profession,  and  the  Public  ought  to  be  informed  of  the 
exact  nature  and  extent  of  the  security,  in  respect  of 
which  the  Proprietors  draw  their  profits. 

Some  of  the  Mutual  Guarantee  Associations,  in 
seeking  to  provide  permanent  security  for  the  As- 
sured, adopt  a  practice  which  is  highly  injurious 
to  them.  In  such  Societies  the  premiums  are  the 
only  available  funds  by  which  losses  can  be  paid, 
there  being  no  Subscribed  Capital  at  all ;  and  what- 
ever is  taken  in  excess  of  premiums,  properly  belongs 
to  those  who  have  paid  such  excess.  Now,  the  prac- 
tice alluded  to  is  that  of  funding  a  certain  proportion 
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of  the  savings  and  profits,  at  stipulated  periods,  to 
form  an  unlimited  Surplus-Capital,  instead  of  adding 
the  whole  of  the  excess  to  the  policies  of  those 
entitled  to  it,  to  be  paid  with  the  sums  assured  at 
the  deaths  of  the  parties ;  by  which  latter  mode  the 
excess  would  ultimately  be  received  by  the  Repre- 
sentatives of  those  who  had  contributed  it,  without 
checking  the  accumulation  of  the  Premiums,  or 
affecting  the  stability  of  the  concern.  A  careful 
perusal  of  the  case  DAVIS  v.  FISK,  set  forth  in  the 
Appendix,  will  afford  some  notion  of  the  dangers  to 
which  an  accumulated  fund  is  liable  under  the 
system  of  Mutual  Guarantee. 

Suppose  a  Society  founded  on  mutual  guarantee 
had>  by  high  rates  of  premiums,  accumulated  a  fund 
of  several  millions  beyond  the  amount  necessary  to 
re-insure  all  their  policies  in  other  Offices.  The  excess 
beyond  such  provision  for  losses  would,  of  course, 
have  been  derived  from  the  various  premiums  re- 
ceived, and  should  properly  have  been  added,  from 
time  to  time,  to  existing  policies,  either  quinque- 
nially,  septennially,  or  otherwise,  according  to  the 
rules  of  the  Society  to  which  it  belonged  ;  but  having 
been  permitted  to  accumulate  to  an  enormous  extent, 
must  have  been  contributed  to  by  many  who  had 
died  without  participating  in  it.  Suppose  further, 
that  the  Holders  of  policies  of  a  certain  number  of 
years  standing,  at  a  particular  day,  were  to  say — We 
will  not  permit  any  persons  hereafter  to  participate 

c2 


20 

in  that  immense  Surplus-Capital,  until  a  splendid 
division   shall   have    been   made   among;  ourselves. 

o 

And  if  they  found  they  could  do  this  successfully,  sup- 
pose they  should  say, — No  more  policies  shall  be 
granted  at  all,  but  the  accumulated  millions  shall  be 
added  to  our  own  policies !  what  could  prevent  such 
a  measure?  There  is  no  law  to  perpetuate  such  a 
Society  against  the  wills  of  the  only  persons  whom 
the  Law  can  recognize  as  having  an  interest  in  the 
Fund.  Who  could  file  a  bill  to  restrain  such  a  pro- 
ceeding, if  all  the  living  Members  agree  to  a  divi- 
sion ?  Nay,  it  will  be  seen  from  the  cases,  WATERS 
v.  TAYLOR,  FORMAN  v.  HOMFRAY,  and  CARLEN  v. 
DRURY,  in  the  Appendix,  that  a  Court  of  Equity 
would  not  interfere,  even  if  the  partners  were  hostile 
to  a  division;  though  it  might  be  induced,  under 
particular  circumstances,  to  wind  up  the  partnership 
concerns.  The  Representatives  of  those  who  had 
died  would  have  received  such  a  bonus  from  the 
funds  as  they  were  content  to  take,  and  must  have 
cancelled  and  surrendered  the  policies  on  which  their 
claims  were  founded.  They,  therefore,  could  never 
agitate  the  question,  as  they  themselves  would 
probably  have  derived  benefit  from  the  injustice 
done  to  those  who  had  gone  before  them  What, 
then,  it  is  again  asked,  should  prevent  the  Holders 
of  policies  in  such  an  Association,  and  in  such 
circumstances,  dividing  the  Fund  among  them- 
selves and  discontinuing  the  Society?  This 
is  not  urged  to  lead  to  an  inference  that  it 
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would  be  unjust  in  them  to  do  so:  on  the  con- 
trary, there  would  be  neither  sense  nor  justice 
in  their  abstaining.  The  Representatives  of  those 
who  had  died  were  well  content  with  what  they 
received,  and  there  would  be  no  legal  nor  moral 
obligation  on  the  present  Holders  of  policies  to 
deprive  themselves  of  a  great  advantage,  merely 
to  benefit  those  who  might  at  a  future  day  insure, 
but  who  never  contributed  one  shilling  towards 
the  accumulated  fund,  and  never  were  Members 
of  the  Society. 

This  illustration  shews  that  the  system  itself  is  de- 
fective ;  as  the  enormous  mass  which  would,  in  such  a 
case,  be  the  subject  of  division  at  the  present  time, 
.  must  have  been  improperly  contributed  by  those  who 
had  died,  and  would  be  as  improperly  supported  by 
contributions  from  the  living  Members,  for  the  sole 
purpose  of  benefiting  the  remote  posterity  of  others, 
who,  in  their  time,  might  be  wise  enough  to  divide 
it  among  themselves.  This  is  the  very  worst 
species  of  Tontine — a  sinking  fund,  which  the 
Managers  may  cut  up  for  the  Members  of  a 
particular  day,  or  which  may  never  be  divided  at 
all.  Men  may  be  disposed  to  tolerate  the  payment 
of  excessive  sums,  in  the  first  instance,  for  the 
chance  of  benefiting  their  own  posterity ;  but  it  is 
drawing  too  largely  on  their  good  nature,  or,  rather, 
on  their  credulity,  to  persuade  them  to  pay  excessive 
premiums  to  raise  a  fund  in  perpetuity,  or  remotely 
to  benefit  the  posterity  of  others. 
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The  Institutions  which  are  of  a  mixed  nature 
partake  of  the  defects  of  both  the  leading  systems; 
and  all  the  legal  difficulties  and  formalities,  which 
attend  the  original  formation  or  practical  progress 
of  either,  apply  collectively  and  with  double  force 
to  the  Mixed  Associations.  In  them  also  the  As- 
sured are  the  persons  who  are  made  to  suffer. 

These  Societies  profess  to  have  a  Subscribed 
and  Permanent  Capital,  and  to  allow  the  Holders 
of  policies  for  the  whole  duration  of  life  to  par- 
ticipate in  their  profits.  Some  engage  to  give  to  the 
Assured  two-thirds,  and  others  four-fifths  of  the 
profits.   But,  no  matter  what  the  promised  propor- 
tion may  be,  the  same  unjust  principle  of  division 
is  invariably  adopted.     For  example,  suppose  an 
Office  thus  constituted  to  take  a  premium  of  £90, 
when  the  actual  risk  of  life  would  require  only 
£'60  (and  there  is  no  Proprietary  Office  which,  on 
an  average,  takes  less),  the  Assured  would  thus 
have  paid  £30  too  much.  Let  it  be  further  supposed 
that  the  party's  age  is  27,  and  that  the  Office  pro 
fesses  to  return  him  two-thirds.    On  a  fair  division, 
he  would  be  entitled  to  £20,  and  the  Proprietors 
to  £10.     But,  instead  of  acting  up  to  this  pro- 
fession of  giving  him  £20,  they  would  add  that 
sum  to  his  policy ;  and  £20  payable  at  the  death 
of  a  man  aged  27,  being  only  of  the  value  of  £6 
in  present  money,  the  Assured  would  get  but 
one-fifth  of  the  excess  which  he  hud  himself  con- 
tributed ;  whilst  the  Proprietor,  who  professes  to 
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take  only  one-third,  adds  £10  in  money  to  his 
capital,  and  at  the  next  division  takes  another  slice 
of  the  accumulating  ball; — thus  receiving  nearly  as 
much  again  as  he  gives  to  the  Assured,  who,  at 
the  time  he  effects  his  insurance,  is  led  to  believe 
that  he  is  to  have  twice  as  much  as  the  Proprietor. 
The  folly  of  looking  to  subscribed  capital,  as  a 
reason  for  paying  excessive  premiums,  can  never 
be  more  clearly  illustrated  than  by  such  a  division 
of  profit ;  as  the  prejudiced  Insurer  contributes 
£30  more  than  is  necessary  to  form  a  fund  for  the 
payment  of  his  policy,  and  thinks  himself  liberally 
rewarded  by  a  return  of  one-fifth  of  the  excess  of 
his  own  contribution. 

What  has  hitherto  been  stated  shews  those  dis- 
advantages only  which  the  Assured  labours  under, 
if  he  does  all  that  is  necessary  on  his  part  to  en- 
title him  to  the  benefit  of  his  policy.  But  if, 
through  misfortunes  or  the  negligence  or  dis- 
honesty of  an  Agent,  he  should  omit  in  any  one 
year  to  pay  his  premiums,  the  consequence  would 
be  the  total  loss  of  every  shilling  he  had  previously 
contributed.  Suppose  a  man  at  an  early  period 
of  life,  deriving  from  his  exertions  such  an  income 
as  would  enable  him  to  spare  £100  a  year,  to 
insure  a  considerable  sum  for  his  family  at  his 
death;  and,  after  having  paid  £100  a  year  for  30 
years,  his  faculties  should  decay,  or  his  means 
decrease  by  losses  in  trade  or  otherwise,  and  he 
thereby  become  unable  to  pay  his  31st  premium, 
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at  the  very  period  of  life  when  insurance  is  of 
the  most  serious  importance ; — what  could  such 
a  man  do,  to  protect  his  family,  or  even  to  obtain 
a  small  portion  of  the  many  sums  he  had  paid? 
The  Office  is  under  no  legal  liability  or  obligation 
to  purchase  his  policy ;  he  cannot  legally  transfer 
it  to  a  stranger,  as  will  presently  be  shewn ;  and 
the  argument  he  would  use  to  the  Directors,  to 
induce  them  to  purchase  his  interest,  would  fur- 
nish the  very  reason  on  which  they  would,  as 
mere  men  of  business,  refuse  to  purchase  it.  His 
stating  how  great  would  be  his  loss,  if  the 
policy  should  lapse  by  non-payment  of  the 
31st  premium,  would  at  once  point  out  that 
his  loss  must  be  their  gain,  and,  consequently, 
that  the  default  occasioned  by  his  distress  and 
inability  would  have  the  effect  of  entirely  ex- 
onerating them  from  the  liability  to  pay  the 
amount  insured,  and  entitle  them  to  retain  all 
the  premiums  previously  received.  Tims,  the 
unfortunate  Assured,  who,  during  his  better 
days,  had  furnished  them  with  £3000,  must 
either  lose  all  his  contributions  and  their  con- 
sequent accumulation  of  interest,  or  accept  from 
the  charity  of  the  Directors  a  small  part  of 
the  value  of  his  policy.  At  such  a  period,  the  folly 
of  having  paid  excessive  premiums,  in  faith  of  par- 
ticipating in  ultimate  profits  and  having  liberal 
additions  made  to  his  policy,  must  aggravate  and 
increase  his  distress:  for  now  his  liberal  excess 
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lias  not  only  increased  the  stake  he  is  about  to 
lose,  but  actually  forms  a  most  important  part  of 
the  premium  he  is  unable  to  raise ;  the  want  of 
which  part  of  that  one  premium  may  be  the  very 
cause  of  his  leaving  his  family  in  misery  and  want. 
It  has  been  said,  such  a  man  cannot  legally  dis- 
pose of  his  policy  to  a  stranger.   This  may  at  first 
sight  startle  the  reader,  when  he  remembers  that 
policies   are  constantly  sold  at  public  auctions, 
and  are  the  subject  of  transfer  for  securing  the  re- 
payment of  loans — nay,  that  the  Offices  by  which 
they  are  granted  are  in  the  habit  of  furnishing  the 
form  of  an  endorsement,  by  which  such  transfer 
may  be  made  with  their  consent.     But  still  the 
Law  would  not  aid  the  Assignee  in  his  claim  on 
such  an  assignment,  and  the  payment  of  the  money 
on  a  policy  so  transfered  is  entirely  at  the  discretion 
of  the  Directors. 

The  Statute,  14  Geo.  III.  cap.  48,  enacts 
that  the  name  of  the  party  interested  shall  be 
inserted  in  the  policy,  and  that  nothing  more  shall 
be  recovered  than  the  amount  of  the  interest  of 
the  Assured.  If,  therefore,  a  policy  were  sold 
and  assigned,  the  purchase-money  would  extin- 
guish the  interest  of  the  Assured  in  point  of  fact, 
and  the  assignment  would  divest  him  of  it  in  point  of 
law ;  and  the  purchaser,  not  being  the  party  whose 
name  is  inserted  in  the  policy,  could  not  on  that 
instrument  recover  one  shilling  of  the  sum  insured. 
But  let  it  be  supposed,  merely  for  the  sake  of 
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argument,  that,  by  special  agreement  with  the 
Company,  the  purchaser  could  gain  a  right  to  sue, 
still,  the  policy  being  a  mere  instrument  of  indem- 
nity, the  purchaser  could  only  recover  to  the 
extent  of  the  damage  he  had  himself  sustained, 
which  would  be  assessed  according  to  the  money 
he  had  paid,  without  reference  to  the  sum  insured. 
That  this  is  not  a  mere  speculative  opinion,  and 
that  the  policy  is  an  instrument  for  indemnity 
only,  will  be  seen  from  the  case  of  GODSALL 
v.  BOLDERO  set  forth  in  the  Appendix ;  in  which 
the  question  underwent  legal  discussion,  and  was 
finally  set  at  rest  by  a  judicial  determination  which 
has  never  been  impeached.  No  man,  therefore, 
who  was  well  advised,  would  give  much  in  pur- 
chase of  a  policy  on  the  mere  chance  of  the  Office 
paying  what  they  are  not  legally  bound  to  pay; 
and  consequently  the  unfortunate  Assured  would 
deal  but  little  better  in  the  market  than  in  the 
Office,  if  he  wished  to  sell  his  Policy. 

He  might,  it  is  true,  deposit  it  for  the  repay- 
ment of  an  advance;  but  the  mode  of  securing 
the  payment  of  future  Premiums  might,  in  such 
case,  involve  a  legal  difficulty,  and  of  course  the 
security  to  the  Lender  would  cease  if  the  Policy 
should  lapse  by  the  non-payment  of  the  Premium. 

The  prevailing  systems  of  insurance  having  been 
considered,  the  result  may  fairly  be  said  to  be,  that 
excessive  premiums  are  charged  in  all  cases  with 
nearly  equal  injustice.  For,  to  take  exorbitant 


27 

premiums  out  of  the  pockets  of  those  who,  by  fru- 
gality and  industry,  honestly  seek  to  provide  for 
their  families,  to  enrich  a  Proprietary  Body  for 
lending  their  names  to  guarantee  a  capital  which 
can  never  be  wanted,  is  neither  liberal  nor  just; 
and  the  accumulation  of  excessive  annual  pay- 
ments out  of  the  hard  earnings  of  well-meaning 
men,  merely  to  form  an  immense  surplus  fund, 
which,  if  ever  divided,  can  only  be  for  the  benefit 
of  a  very  remote  posterity,  bespeaks  prejudice  and 
credulity  on  the  one  side,  and  at  least  a  want  of 
scientific  arrangement  on  the  other. 

Having  explained  the  principles  on  which  the 
different  Institutions  are  founded,  it  may  be  use- 
ful to  consider  how  far  Policy- Holders  are  in  a 
situation  to  compel  payment  of  their  demands,  in 
case  the  funds  are  adversely  withheld  by  those 
who  control  them. 

The  affairs  of  these  Institutions  are  managed  by 
a  Board  of  Directors, — men,  personally,  of  great 
respectability;  any  three  of  whom  sign  the  policies, 
but  who,  by  doing  so,  contract  no  personal  respon- 
sibility, except  so  far  as  they  are  bound  to  perform 
the  contract  expressed  by  the  policy  itself,  but 
who,  even  though  they  were  personally  liable, 
could  not  by  any  possibility  be  worth  in  their  own 
private  estates  a  hundredth  part  of  the  amount  to 
which  they  affix  their  names. 

This  latter  point  is  thought  of  no  importance, 
because  all  they  contract  for  by  the  policy  in  most 
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cases  is — that,if  the  Assured  shall  regularly  pay  his 
premiums  during  his  life,  the  funds  of  the  Society 
shall  be  liable  for  the  sum  assured  at  his  death. 

That  this  is  the  true  construction  of  such  a  con- 
tract, may  be  seen  from  the  Judgment  of  the  Court 
of  Common  Pleas,  in  ANDREWS  v.  ELLISON  and 
others,  which  is  given  in  the  Appendix. 

But  the  Directors  have  not  the  actual  nor  even 
the  legal  control  of  the  funds,  which  are  invested 
in  the  names  of  five  or  six  other  persons,  called 
Trustees.  Suppose,  therefore,  on  the  death  of  the 
Assured,  payment  of  policies  to  a  considerable 
amount  should  be  refused.  The  Holders,  having 
shewn,  on  a  trial  against  the  Directors,  the  funds  of 
the  Institution  to  be  sufficient  for  the  payment  of 
losses,  would  get  judgment  against  those  Directors. 
But  the  Directors  not  being  personally  worth  the 
money,  and  the  funds  being  in  the  hands  of  other 
persons,  the  Policy-Holders  would  have  a  very 
insufficient  remedy  against  those  Directors,  who 
themselves  might  have  just  cause  to  complain  that 
the  funds  of  the  Institution  had  been  withheld  from 
them ;  and  thus,  either  the  Holders  of  the  policies 
in  their  own  names,  or  the  Directors  for  them,  must 
necessarily  commence  proceedings  in  Chancery 
against  the  Trustees,  to  obtain  possession  of  the 
funds.  It  is  true  that,  in  many  instances,  some  of 
the  Trustees  sign  the  policies;  but  it  must  be 
evident,  to  every  man  of  business,  that  this  by  no 
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means  remedies  the  defect  in  the  system,  as  money 
invested  in  the  names  of  five  persons  can  only  be 
affected  by  the  joint  act  of  the  five. 

These  difficulties  attach  even  to  Proprietary 
Trading  Companies,  where  the  Proprietors  sell 
insurance  and  the  Policy-Holders  buy  it ;  but  they 
affect  with  double  force  the  Mixed  Societies  and 
Mutual  Guarantee  Associations,  where  every  man 
is  a  partner,  and  has  an  interest  in  the  Fund. 
For,  continuing  the  supposition  that  the  funds 
are  withheld,  a  judgment  at  law  obtained,  and 
Chancery  proceedings  commenced,  it  will  be 
seen,  from  the  Chancellor's  judgment  in  DAVIS 
v.  FISK,  before  referred  to,  that  every  Member  of 
such  a  Society  must  necessarily  be  made  a  party 
to  the  suit,  and  be  brought  before  the  Court ;  as 
every  Member  has  an  interest  in  the  Fund,  and  is 
entitled  to  be  heard  in  every  proceeding  which  may 
affect  it.  But,  whether  the  parties  must  be  made 
plaintiffs  or  defendants  seems  to  be  a  question 
of  great  legal  difficulty.  The  end  of  such  a 
proceeding  is  scarcely  to  be  contemplated  in  a 
century. 

It  may  be  urged  that  the  Trustees  have  no  in- 
ducement for  withholding  the  funds  improperly, 
and  are  not  likely  to  be  guilty  of  such  injustice ; 
but,  in  answer  to  such  a  charitable  supposition,  it 
may  be  said  that  a  man  who  pays  regularly,  during 
a  long  life,  the  outside  value  of  a  sum  to  be  re- 
ceived at  his  death,  ought  to  have  a  legal  security, 
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which  may  readily  be  enforced,  that  the  money 
will  be  paid  when  the  event  shall  happen,  and 
ought  not  to  be  left  to  contemplate  a  Chancery- 
suit,  or  his  family's  being  dependent  on  the  good 
faith  of  parties  to  whom  he  is  an  entire  stranger. 
In  the  ordinary  affairs  of  life,  a  man  has  courage 
to  meet  disappointment;  but,  in  a  question  in 
which  the  prosperity,  nay,  perhaps,  the  exist- 
ence of  his  wife  and  children  are  at  stake,  and 
that  too  at  a  time  when  he  will  no  longer  be 
alive  to  see  justice  done  them,  he  would  naturally 
and  properly  look  for  such  a  contract  as  would 
insure  them  the  protection  bought  by  his  and  their 
privations  during  his  life,  and  would  shudder 
at  the  contemplation  of  such  difficulties  as  are 
presented  by  the  case  of  DAVIS  v.  FISK. 

It  is  true  that  the  greater  number  of  the  Establish- 
ments have  obtained  Acts  of  Parliament,  which  go 
to  the  extent  (and  to  that  extent  only)  of  pointing  out 
the  Secretary  or  other  convenient  officer,  who  shall, 
if  necessary,  bring  actions  in  his  own  name  on  be- 
half of  the  Society,  and  who  shall  be  the  nominal 
defendant  in  any  action  brought  against  them.  But 
all  those  Acts  expressly  declare — "  That  nothing 
"  therein  contained  shall  extend  to  INCORPORATE  the 
"  Societies"  to  which  they  apply :  and  therefore, 
so  far  from  removing  any  of  the  difficulties  before 
stated,  they  merely  substitute  an  inconsiderable 
Officer,  as  the  person  td  be  sued,  instead  of  the 
more  substantial  Directors,  who  sign  the  policies. 
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Indeed,  the  actions  and  suits  contemplated  by 
these  Acts  were  declared,  by  the  Chancellor's  judg- 
ment in  DAVIS  v.  FISK,  to  be  those  by  or  against 
the  Society,  and  not  those  among  the  Members. 

In  the  Acts  of  Parliament  granted  to  several  of 
the  more  recent  Institutions,  the  Legislature  has 
caused  the  following  provisions  to  be  inserted,  viz. 

"  That  execution  upon  any  judgment  in  any  such 
"  action  obtained  against  the  person  acting  as  Chair- 
"  man  of  the  Society  or  Partnership  for  the  time 
"  being,  or  against  the  person  acting  as  Secretary 
"  of  the  Society  or  Partnership  for  the  time  being, 
"  whether  as  plaintiff  or  defendant,  may  be  issued 
"  against  any  Member  or  Members  for  the  time 
"  being  of  the  Society  or  Partnership  :  Provided  al- 
"  ways  that  every  such  Chairman  or  Secretary,  in 
e(  whose  name  any  such  action  or  suit  shall  be  com- 
"  menced,  prosecuted  or  defended,  and  every  such 
"  Member  or  Members  against  whom  execution 
"  upon  any  judgment  obtained  in  any  such  action, 
"  shall  be  issued  as  aforesaid,  shall  always  be  reim- 
"  bursed  and  paid,  out  of  the  funds  of  the  Society 
"  or  Partnership,  all  such  costs  and  charges  as  by 
"  the  event  of  any  such  proceedings  he  or  they  shall 
<(  be  put  unto  or  become  chargeable  with." 

"  That  a  memorial  of  the  names  of  the  several 
"  persons  being  Members  of  the  Society  or  Partner- 
"  ship,  in  the  form  expressed  in  the  Schedule  an- 
"  nexed,  shall  be  inrolled  upon  oath  in  the  High 
"  Court  of  Chancery,  within  three  months  after  the 
"  passing  of  the  Act;  and  when  any  transfer  of  any 
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"  share  or  shares  of  any  Member  of  the  Society  or 
"  Partnership  shall  be  made,  a  memorial  thereof 
"  shall  in  like  manner  be  inrolled  as  aforesaid,  in 
"  the  form  and  to  the  effect  expressed  in  the  said 
"  Schedule." 

"  That  until  such  memorial  as  before  mentioned 
"  shall  have  been  inrolled  in  the  manner  herein 
"  directed,  no  action  shall  be  brought  by  the  So- 
"  ciety  or  Partnership  under  the  authority  of  the  Act ; 
"  and  all  the  Members  whose  names  shall  be  ex- 
"  pressed  in  the  last  inrolment,  shall  continue  liable 
"  to  all  actions,  suits,  judgments,  and  executions' 
"  until  a  memorial  or  memorials  of  transfer  shall 
"  have  been  inrolled  as  aforesaid." 

"  That  nothing  in  the  Act  contained  shall  extend 
"  or  be  deemed,  construed,  or  taken  to  extend,  to 
"  incorporate  the  Society  or  Partnership,  or  to  re- 
11  lieve  or  discharge  the  Society  or  Partnership,  or 
"  any  of  the  Members  thereof,  or  Subscribers 
"  thereto,  from  any  contract,  duty,  obligation  or 
"  responsibility  whatsoever,  which  by  law  they  now 
"  are,  or  at  any  time  hereafter  may  be  subject  or 
"  liable  to,  either  as  between  such  Society  or  Part- 
"  nership  and  others,  or  among  themselves,  or  in 
"  any  manner  whatsoever."  (Vide  Stat.  54  Geo.  III. 
cap.  79,  sec.  2,  3,  4,  and  7.) 

These  clauses  involve  considerations  of  vast  and 
serious  importance  to  all  who  hold  shares  in,  or 
who  by  participating  in  the  profits  become  Mem- 
bers of  the  Institutions  to  which  they  apply.  The 
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Shareholder,  at  the  time  he  pays  his  deposits  on  the 
formation  of  the  Society,  and  enters  his  name  for 
t\e  number  of  shares  for  which  he  subscribes,  is  in 
rno^t  instances  absolutely  assured,  by  the  Deed  of 
Settlement  or  Foundation,  that  his  responsibility  is 
to  be  limited  to  the  amount  of  those  shares.  But,  by 
the  operation  of  the  Act  of  Parliament  (which  is  not 
obtained  until  some  time  afterwards),  he  suddenly 
finds  himself  made  responsible  for  the  full  amount  of 
the  engagements  of  the  Institution.  It  would  be 
useless  for  him  to  urge  to  the  holders  of  writs  of 
execution  that  the  Deed  to  which  he  subscribed  ex- 
pressly declared  a  limit  to  his  responsibility.  The 
answer  would  be  (if  the  holder  should  deign  to  give 
an  answer  at  all) — "  The  Act  of  Parliament,  Sir, 
declares  you  liable :  the  bargain  between  you  and 
your  Co-Shareholders  cannot  affect  the  rights  of 
other  persons.  This  is  declared  to  be  a  Public  Act, 
and  every  man  (strictly  speaking)  is  bound  to  take 
notice  of  its  provisions ;  but  your  name  is  actually 
enrolled,  on  oath,  as  one  of  the  persons  against 
whom  execution  is  to  issue  on  judgments  reco- 
vered. You,  therefore,  are  not,  or  ought  not  to  be 
ignorant  of  the  consequences." 

The  inconvenience  and  disquietude,  which  a  man 
would  labour  under,  if  he  were  aware  of  such  re- 
sponsibility attaching  to  him,  cannot  be  adequately 
described  ;  and  it  would  be  difficult  to  fix  a  limit  to 
resulting  consequences.  Engaged  in  his  ordinary 
pursuits,  and  having  invested  a  small  sum  to  apparent 
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advantage,  he  would  not  look  to  that  invest- 
ment as  a  source  from  which  danger  might  spring. — 
Not  being  permitted  to  have  a  voice  in  the  manage- 
ment of  the  Institution,  he  might  not  be  aware  that 
any  litigation  was  pending,  and  would  probably 
learn  for  the  first  time,  from  a  newspaper  report  of 
a  trial  at  law,  that  the  Office  of  which  he 
is  a  Shareholder  had  met  with  a  serious  loss. 
Little  could  he  fancy  at  the  moment,  that,  if  satis- 
faction of  the  judgment  should  be  delayed,  either 
by  the  want  of  funds,  or  by  the  contumacy  of  those 
who  control  them,  the  very  bed  on  which  he  slept 
might  be  seized  on  for  the  amount ; — nay,  that  the 
very  knocker  at  his  hall-door  might  shortly  announce 
the  arrival  of  the  holder  of  a  writ  of  execution,  by 
which  his  person  must  be  imprisoned  if  the  money 
should  not  be  paid.  It  is  difficult  to  suppose  that 
any  man  would  knowingly  enter  into  so  frightful  a 
responsibility :  and,  as  even  the  statutes  which  are 
of  public  interest  are  seldom  examined  by  people 
in  private  life,  it  is  most  probable  that  99  out  of  every 
100  persons  so  involved  are  up  to  the  present  time 
wholly  unconscious  that  they  could,  in  any  state  of 
circumstances,  be  made  liable  to  such  an  extent— 
Once  aware  of  the  existence  of  this  danger,  a  man's 
first  wish  might  be  to  avoid  it,  by  disposing  of  his 
shares.  But,  if  he  had  been  informed  of  his  situa- 
tion by  means  which  were  open  to  all,  he  might 
find  it  very  difficult  to  meet  with  a  person  who 
would  take  his  bargain  even  as  a  gift:  and  the 
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Act  of  Parliament  is  imperative,  that  all  the 
Members,  whose  names  shall  be  expressed  in  the 
last  enrolment,  shall  continue  liable  until  a  memorial 
of  transfer  shall  have  been  enrolled. 

The  observations  on  these  clauses  have  hitherto 
been  applied  to  the  Shareholders  only.  But  the 
Sections  of  the  Acts  expressly  declare,  "  That  exe- 
"  cution  may  be  issued  against  any  MEMBER  OR 
"  MEMBERS  FOR  THE  TIME  BEING  of  the  Society  or 
"  Partnership." 

Now,  in  the  Mixed  Societies  every  Pol  icy-Holder, 
who  is  entitled  to  participate  in  profits,  is  a  Member 
and  a  Partner.  A  man  little  thinks,  at  the  time  he 
effects  an  Insurance,  on  his  own  life,  or  the  life  of 
another,  with  such  Societies,  that  if  his  name  should 
be  enrolled  as  a  Member,  he  will  be  at  the  mercy  of 
every  attorney,  who  may  obtain  a  judgment  against 
the  Office ;  and  who,  if  the  money  be  not  tendered 
by  the  Office,  the  moment  the  judgment  is  complete, 
may,  in  malice  or  in  sport,  select  him  as  the  person 
against  whom  execution  shall  issue. 

Mr.  Francis  Baily,  in  his  excellent  Treatise  on 
the  "  Doctrine  of  Life  Annuities  and  Assurances" 
(chap.  xiv.  page  519),  describes  the  earlier  of 
these  Statutes  as  "  these  illusive  Acts ;"  and  censures 
the  conduct  of  the  Managers  of  those  Establish- 
ments, who,  under  shelter  of  them,  boldly  claim  the 
ambiguous  quality  of  being  "  EMPOWERED  BY  ACT 
"  OF  PARLIAMENT,"  and  "  SPECIALLY  EMPOWERED 
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"  BY  ACT  OF  PARLIAMENT  FOR  THE  INSURANCE  OF 

"  LlVES,    AND    THE    GRANT    AND    PURCHASE   OF    AN- 

"  NUITIES  ;"  adding,  "  Surely  this  artifice  is  un- 
"  worthy  the  respectable  names  at  the  head  of  those 
"  Societies."  And  it  is  unworthy  of  them :  for 
the  "  unwary  Public"  (to  use  the  language  of  the 
late  Lord  Ellenborough,  in  the  KING  v.  DODD)  may 
be  thereby  induced  to  believe  that  the  Institutions 
are  actually  INCORPORATED  by  Statute. 

As  Acts  of  Parliament  are  not  necessary  (as  will 
be  shewn  in  the  latter  part  of  this  work)  to  the  pro- 
gress or  prosperity  of  Life  Institutions,  when  formed 
on  a  just  and  legal  basis,  the  Public  will  do  well  to 
enquire  whether  such  Acts  have  passed  or  are  in 
contemplation  before  they  become  Members  of  any 
Institution,  either  as  Shareholders  or  Insured. 

High  premiums  have  hitherto  been  spoken  of, 
as  if  the  means  of  ascertaining  the  excess,  and 
the  cause  and  origin  of  the  overcharge  were  fa- 
miliar to  the  general  reader.  But  it  may  not  be 
improper  here  to  observe  that  the  data,  from 
which  accurate  calculations  of  the  values  of  life 
contingencies  can  be  made,  are  in  the  present 
day  very  insufficient  for  the  purpose. 

Before  the  establishment  (in  1762)  of  the 
most  flourishing  Life  Institution  that  ever  existed 
in  this  or  any  other  country,  a  few  Insurances 
only  were  effected  by  two  chartered  companies 
(The  Royal  Exchange  and  The  Amicable);  and 
so  vague  and  conjectural  was  the  mode  of  esti- 
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mating  the  rates  of  insurance,  and  so  slight  the 
knowledge  on  the  subject,  that  in  every  case, 
whatever  might  be  the  age  of  the  parties  or  the 
term  of  the  insurance,  the  same  premium  was 
charged. 

The  first  approach  to  scientific  arrangement 
was  made  by  the  Equitable  Society,  which 
founded  a  calculation  of  premiums  on  the  Lon- 
don Bills  of  Mortality.  The  great  imperfection 
of  this  first  approximation  is  shewn  by  Mr. 
Morgan,  in  his  Introduction  to  the  last  edition 
of  Dr.  Price's  Observations  on  Reversionary  Pay- 
ments (p.  viii),  in  which  he  says,  "  When  Dr.  Price 
"  first  wrote  on  the  subject  of  Life  Assurances,  it 
"  was  in  general  so  little  understood,  that  the  ap- 
"  plication  of  the  Equitable  Society  about  that 
"  time  for  a  charter  was  rejected  by  our  Law 
"  Officers,  on  the  ground  that  their  premiums  were 
"  insufficient,  although  they  were  nearly  twice  as 
"  high  as  they  are  at  present." 

The  rates  at  present  adopted  by  the  Equitable, 
and  till  lately  by  all  the  Assurance  Offices,  were 
calculated  by  Mr.  Morgan,  about  forty  years  ago, 
and  founded  on  a  Table  of  Observations  then 
lately  deduced  by  Dr.  Price  from  the  Bills  of 
Mortality  of  the  Town  of  Northampton. 

If  the  reader  should  desire  a  legal  record  of  an 
instance  (so  recent  as  1808)  shewing  how  greatly 
human  mortality  is  in  general  over-rated,  he  will 
find  it  in  the  case  of  PEARCE  v.  PIPER,  set  forth  in 
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the  Appendix.  In  the  Institution  there  referred  to, 
the  probable  duration  of  human  life  had  been  so 
much  under-valued,  that  the  unfortunate  persons 
who  had  attained  the  age  of  60,  and  were  thence- 
forth entitled  to  annuities  during  the  remainder  of 
their  lives,  were  obliged,  in  consequence  of  in- 
sufficiency of  funds,  to  relinquish  altogether  the 
annuities,  for  which  they  had,  during  a  series 
of  years,  contributed,  at  the  very  moment  when, 
according  to  the  rules  of  the  Institution,  they  had 
become  entitled  to  such  annuities,  and  to  accept 
a  part  of  the  fund  proportioned  to  their  respec- 
tive contributions.  Hence  it  is  manifest  that, 
if  similar  estimates  of  the  probable  duration 
of  their  lives  had  been  made,  with  a  view  to 
charging  premiums  for  sums  payable  at  their 
deaths,  the  rates  would  in  that  case  have  been  as 
excessive  as  they  proved  to  be  insufficient  in  the 
case  recorded. 

The  imperfections  of  the  Northampton  Table 
are  in  no  respect  a  reproach  to  Dr.  PRICE, 
who  did  as  much  as  the  nature  of  his  materials 
would  allow.  For  in  those  days  no  census 
or  enumeration  of  the  population  had  been  made ; 
and  without  a  comparison  of  a  census  (in 
which  the  ages  are  carefully  distinguished)  with 
the  Bills  of  Mortality,  an  accurate  Table  of 
Observations  cannot  possibly  be  obtained.  That 
great  errors  have  existed  in  the  calculations 
founded  on  such  imperfect  materials  may  not 
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excite  surprise ;  but  that  they  should  be  persisted 
in,  after  the  experience  of  half  a  century  has 
proved  the  extent  of  their  inaccuracy,  and 
when  more  perfect  data  can  be  obtained,  is 
certainly  a  reproach  to  that  Institution,  which, 
having  taken  the  lead  in  success,  ought  to  have 
been  the  foremost  in  prosecuting  the  improve- 
ment of  science. 

That  the  Northampton  Premiums  have  been 
justly  called  excessive,  cannot  be  denied,  and  is 
indeed  admitted  by  Mr.  Morgan  himself,  who,  in 
his  last  edition  of  Dr.  Price's  work,  (vol.  1,  page 
183,)  has  shewn  that,  on  a  comparison  of  the  mor- 
tality exhibited  by  the  Northampton  Table  with 
the  actual  mortality  among  the  members  of  the 
Equitable  Life  Office,  during  a  period  of  forty-two 
years,  on  a  general  average  of  deaths,  only  two 
out  of  every  three  presented  by  that  Table  have 
taken  place,  and  at  the  early  periods  of  life, 
only  one  out  of  two;  thereby  proving  that,  on 
the  whole,  the  premiums  are  50  per  cent,  and  in 
many  cases  100  per  cent,  higher  than  necessary 
to  provide  for  the  sums  assured. 

The  only  plausible  excuse  which  is  offered  for 
the  continuance  of  charges  acknowledged  to  be  so 
excessive,  applies  exclusively  to  the  Mutual  Gua- 
rantee Associations,  in  which,  all  the  profits  being 
divided  among  the  Assured,  it  is  said  to  signify 
but  little  what  the  rates  of  assurance  are ;  since 
whatever  is  received  in  excess  of  premium,  is 
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returned  under  the  name  of  bonus.  This  would 
lead  to  an  inference  that  the  distribution  of  bo- 
nuses is  a  matter  of  such  obvious  facility,  that  no 
doubt  or  difficulty  can  exist  as  to  the  proper 
mode  of  distributing  them.  But  the  reader,  if  not 
already  acquainted  with  the  fact,  will  be  surprised 
to  learn  that,  on  cases  stated  by  the  Committee 
of  the  Law  Life- Assurance  Society,  as  recently 
as  May,  1823,  for  the  opinions  of  several  scientific 
men,  no  two  of  the  gentlemen  consulted  agreed 
on  the  mode  of  making  such  distributions,  so  as 
to  do  justice  to  the  several  parties  concerned, 
though  they  were  unanimous  in  declaring  (and 
Mr.  Morgan  himself  was  of  the  number)  that  the 
mode  adopted  in  the  Equitable  Institution  is 
certainly  not  the  correct  mode. 

The  following  is  an  extract  from  the  Report 
referred  to. 

"  Your  Committee,  in  pursuance  of  the  direc- 
"  tions  of  the  last  general  meeting,  have  taken 
"  into  consideration  that  part  of  the  35th  Rule, 
"  which  relates  to  the  mode  of  distributing,  among 
"  the  respective  policies,  that  portion  of  the  pro- 
"fit  which  is  to  be  assigned  to  the  Assured;  and 
"  they  have  submitted  to  Mr.  Morgan  of  the 
"  Equitable  Office,  to  Mr.  Milne  of  the  Sun  Assu- 
"  ranee  Office  (both  of  whom  have  written  trea- 
"  tises  on  the  subject  of  Life  Assurance,  and  the 
"  latter  of  whom  is  the  Actuary  in  an  Office  where 
"  no  division  of  profit  is  made  among  the  assured, 
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<f  and  who  is  therefore  not  pledged  to  any  particu- 
"  lar  mode),  as  well  as  to  three  gentlemen  who 
"  have  announced  their  intention  of  becoming  can- 
"  didates  for  the  office  of  Actuary  to  this  Society, 
"  a  case,  for  the  purpose  of  ascertaining  what  is 
"  the  correct  mode  of  distributing  the  profit  among 
"  the  respective  Assured ;  and  if  the  correct  mode 
"  be  impossible  or  too  difficult  to  be  used  in  prac-* 
"tice,  what  would  be  the  most  just  mode  that 
"  could  be  practically  adopted. 

"  Your  Committee  have  to  state,  that  all  the 
"  gentlemen  consulted  concurred  in  opinion  upon 
"  two  points :  1  st,  that  the  mode  proposed  in 
"  the  35th  Regulation,  as  it  formerly  stood,  is 
"  incorrect,  and  unfit  to  be  adopted ;  and,  2d, 
u  That  the  mode  adopted  in  the  Equitable  Office 
66  is  not  the  correct  mode.  But  upon  the  three 
"  following  points,  namely,  What  is  the  correct 
"  mode  of  distributing  profit  ?  Whether  the  cor- 
"  rect  mode  be  the  practicable  mode  ?  And  what 
"  would  be  the  expedient  mode  for  the  Society 
"  to  adopt? — they  all  differ  in  opinion/' 

To  enable  the  reader  to  judge  fairly  of  the  dif- 
ficulties of  the  question  as  to  the  distribution  of 
bonuses,  it  may  be  proper  to  state,  that  the  bonus 
given  in  the  Equitable  Society  is  apportioned  ac- 
cording to  the  extent  of  the  sum  insured,  without 
reference  to  the  amount  of  the  annual  premium  ; 
so  that  a  man  insuring  at  the  age  of  twenty, 
who  after  ten  years  will  have  contributed  only 
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£218  to  the  funds  of  the  Institution,  would  be 
entitled  to  the  same  bonus  as  a  man  insuring  at 
fifty,  who  after  ten  years  will  have  contributed 
£453 — being  more  than  double  the  former  sum. 

The  obvious  inequality  of  this  mode  has 
induced  some  Life  Institutions  to  make  the  bonus 
proportional  to  the  amount  contributed  in  pre- 
miums ; — so  that  if  a  man,  at  the  age  of  twenty- 
two,  be  insured  in  £1000,  and  a  man,  at  the  age  of 
fifty,  in  £500,  each  will  after  ten  years  have  contri- 
buted the  same  amount  in  premiums,  and  conse- 
quently, according  to  this  latter  mode  of  distribution, 
each  will  be  entitled  to  the  same  bonus.  But  as  the 
bonus  is  in  each  case  only  payable  with  the  sum 
insured,  the  reversion  of  the  old  man's  bonus  would 
be  worth  nearly  twice  as  much  in  present  value 
as  the  bonus  given  to  the  young  man ; — conse- 
quently, the  injustice  of  this  latter  mode  is  far 
greater  than  that  of  the  former.  Indeed  the  ob- 
jection to  the  second  mode  may  be  said  to  correct 
partially  the  apparent  injustice  of  the  first. 

In  concluding  this  part  of  the  subject,  it  is 
of  serious  importance  to  direct  attention  to  the 
fact,  that  calculations  founded  on  so  imperfect  a 
Table  as  that  deduced  from  the  Northampton  Bills 
of  Mortality,  when  applied  to  the  valuation  of  the 
various  Life  Contingencies  which  form  so  large  .a 
portion  of  the  property  of  this  country,  must  mate- 
rially affect  the  interests  of  every  man  who  either 
buys  or  sella  a  property  on  faith  of  estimates 
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derived  from  such  deductions.  The  errors  of  such 
calculations  have  been  fully  and  ably  exposed  by 
Mr.  Francis  Baily,  hrhis  treatise  before  referred  to, 
in  which  (vol.  ii.,  page  509),  proceeding  on  a 
supposition  that  the  whole  premium  for  an  assu- 
rance is  at  once  paid  down,  he  says — 

"  A  person  aged  20  is  desirous  of  assuring  his 
"  own  life  for  £5000.  The  sum  demanded  for 
*'  this  purpose,  by  all  the  Assurance  Companies, 
"  is  £2 140: 2:  0.  But  the  true  value  of  such  sum,  as 
"  deduced  from  the  Sweden  Observations,  is  no 
"  more  than  £1422  :  10:0,  if  we  take  the  rate 
"  of  interest  at  4  per  cent,  and  no  more  than 
''  £\  128 : 10 :  t),  if  we  take  the  rate  of  interest  at  5 
"  per  cent.  Or,  when  deduced  from  the  Obser- 
"  vations  of  M.  De  Parcieux,  it  is  no  more  than 
"  £1358  : 2  : 0,  taking  interest  at  4  per  cent. ;  and 
"  no  more  than  £1078  : 16  :  0,  taking  interest  at  5 
"  per  cent.  A  person,  therefore,  of  this  age,  who 
"  insures  the  above  sum  at  any  of  those  Offices 
"  which  make  no  return  of  any  part  of  the  pre- 
"  mium,  may  be  considered  as  throwing  aicay 
"  between  £700  and  £1000." 

In  computing  the  value  of  £5000,  payable  at 
the  death  of  a  man  aged  20,  by  a  Table  deduced 
from  the  most  correct  modern  observations,  and 
agreeing  most  accurately  in  result  with  the  actual 
mortality  among  the  Members  of  the  Equitable 
Society  during  a  period  of  forty-two  years,  it  is 
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found  to  be  only  £1276 : 7 :  0,  taking  interest  at  4 
per  cent,  and  only  £995  : 1 9 :  0,  taking  interest  at 
5  per  cent,  being  in  the  former  case  little  more 
than  half,  and  in  the  latter  case  considerably  less 
than  half  the  price  charged  by  the  Assurance 
Companies. 

Such  is  the  difference,  in  a  single  instance, 
between  the  values  of  Life  Interests  calculated 
according  to  the  Northampton  Table  of  Mortality, 
and  those  deduced  from  correct  modern  observa- 
tions. And  hence  the  reader  may  judge  how 
prejudicial  a  reliance  on  calculations  founded  on 
the  Northampton  Table  must  be,  in  cases  in 
which  the  value  of  property  depending  on  Life 
Contingencies  is  involved. 

It  is  not  the  purpose  of  the  present  treatise,  to 
trace  the   origin   and   progress  of  this  branch  of 
science  in  England.     Mr.  Baily,   in  the  Preface  to 
his  excellent  work,  has  dealt  sufficiently  with  the 
subject.     It  is,  however,  a  singular  fact,  that  none  of 
the  English  writers  have  contrasted  the  modern  esti- 
mates of  the  probabilities  of  life  with  those  of  an 
ancient  date.       For,    contenting  themselves  with 
laying  before  their  readers  the  various  Tables  of 
Mortality,  deduced  since  the  year  1692,  most  of 
which  have  been  derived  from  very  imperfect  mate- 
rials, they  have  altogether  omitted  to  notice  the  very 
complete  data  for  such  calculations  possessed  by  the 
Romans,  and  noticed  by  some  foreign  writers  of 
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authority.  By  the  Falcidian  Law,  passed  under 
Augustus,  testators  were  prohibited  from  leaving 
legacies  to  such  an  amount  as  would  reduce  the 
residue  of  the  person  called,  in  the  Roman  Law, 
"  Heir,"  lower  than  one-fourth  of  the  whole  estate. 
It  being  common  to  bequeath  annuities  for  life,  as  a 
provision  or  "  aliment"  for  certain  legatees,  it  was 
impossible  in  such  cases  to  determine  whether  the 
law  was  observed,  without  calculating  the  value  of 
these  annuities.  Accordingly,  Ulpian,  the  Roman 
lawyer,  as  far  back  as  the  third  century,  made  esti- 
mates of  the  probabilities  of  life,  having  for  his  object 
to  provide  for  the  execution  of  the  law  called  "  Lex 
Falcidia."  His  estimate  of  the  probable  duration  of 
life,  at  all  ages,  will  be  found  in  Pandect,  lib.  xxxv. 
tit.  2,  §.  68,  given  in  the  Appendix  ;  and  those 
estimates  appear  to  have  been  sufficiently  exact  for 
the  purpose  before  stated.  But  when  the  very  perfect 
materials  presented  by  the  Roman  laws  and  customs, 
for  making  minute  and  accurate  calculations  of  the 
probabilities  of  life,  are  considered,  it  may  excite 
surprise  that  no  complete  Table  of  Mortality  was 
ever  formed.  Rome,  in  its  census,  had  the  most 
circumstantial  and  exact  enumeration  of  all  its  citi- 
zens, in  which  not  only  the  property  of  each  was 
minutely  set  forth,  his  rank  and  profession,  the  num- 
ber of  his  children  and  slaves,  but  the  age  of  each  of 
them  was  registered.  (Floras  i.  6 ;  Pand.  lib.  1.,  tit.  15, 
§3;  Pand.  lib.  xxii.,tit.  3,  §  10;  Cicero de Leg.  iii.  3.) 
— Rome  had  also  its  Bills  of  Mortality  (rationes 
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Libitinse,)  which  were  kept  in  the  Temple  of  Libitina. 
(Dionys.  Hal.  4,  15.) 


The  defects  in  the  different  systems  of  Insurance 
having  been  pointed  out,  it  remains  to  be  seen 
how  far  they  can  be  remedied.  And  here  it  may 
be  well  to  consider  what  should  be  the  standard  of 
perfection  in  a  Society  for  the  Assurance  of  Lives. 

A  subject  of  such  serious  importance  to  a 
large  class  of  the  community,  and  affecting  so 
materially  the  vital  interests  of  families,  has 
peculiar  claims  on  the  consideration  of  every 
thinking  person;  and  Life  Assurance  Societies, 
instead  of  being  the  channels  for  excessive  profit 
to  Capitalists,  should  rather  be  formed  on  the 
principle  of  the  Saving  Banks,  only  deferring 
the  payment  of  the  sums  accumulated,  for  those 
who  are  intended  to  be  protected  by  them,  until 
after  the  deaths  of  the  contributors.  No  man  ought 
to  make  a  profit  out  of  such  a  fund ;  and  no  one 
ought  to  contribute  more  than  a  just  proportion 
with  those  whose  families  are  to  derive  corre- 
sponding benefits. 

To  fix  with  precision  what  are  just  contribu- 
tions to  be  paid  by  men  of  different  ages  for  a 
given  sum,  payable  at  .their  deaths,  can  only  be 
done  by  means  of  an  accurate  Table  of  Mortality. 
To  ascertain  that  twenty  men  die  of  fevers,  ten  of 
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apoplexy,  and  so  on,  throughout  the  different 
diseases  to  which  man  is  subject,  ^without  know- 
ing the  various  ages  of  those  that  die,  or  whether 
they  form  a  small  or  large  proportion  of  the  popu- 
lation at  those  particular  ages,  is  going  but  a  little 
way  towards  the  attainment  of  competent  know- 
ledge on  the  subject.  It  is  only  by  actual  Enu- 
merations of  the  Population,  in  which  the  ages 
are  carefully  distinguished,  and  a  comparison  of 
Bills  of  Mortality,  in  which  the  ages  are  also  care- 
fully set  out,  with  those  enumerations,  that  an 
accurate  Table  of  the  decrements  of  life  at  all 
ages  can  be  formed.  And,  without  such  a  Table, 
it  is  impossible  to  do  equal  justice  to  men  at  all 
ages,  in  apportioning  the  premiums  they  are  se- 
verally to  pay.  From  such  materials  it  becomes 
easy  to  calculate  how  much  a  man  aged  20  ought 
to  pay  annually  during  his  life,  to  have  ,£100 
assured  to  his  family  at  his  death ;  and  to  appor- 
tion the  premium  which  ought  to  be  contributed 
by  a  man  at  a  more  advanced  period  of  life  for  a 
similar  sum.  And  if  these  two  lives  should,  by 
extraordinary  longevity,  have  contributed  such 
sums  respectively  as  with  accumulated  interest 
amount  to  more  than  the  hundreds  assured,  the 
justice  of  the  case  requires  that  such  excess 
should  be  paid  to  the  Representatives  of  those 
who  have  contributed  it.  If,  by  an  accident, 
the  one  die  before  he  has  paid  as  much  as 
amounts  to  ^£100,  the  probability  is  that  the 
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other  will  live  sufficiently  long  to  contribute 
a  larger  sum;  and  as  each  pays  in  a  just  pro- 
portion to  the  probable  duration  of  his  life,  each 
is  in  the  hands  of  Providence,  as  to  the  prema- 
ture extinguishment  of  it,  out  of  the  ordinary 
course  of  nature;  and  the  survivor  has  no  reason 
to  complain  that  the  bag  of  premiums  into  which 
they  have  both  paid  their  money  is  suddenly  im- 
poverished by  the  premature  death  of  the  other, 
but  has  rather  reason  to  be  thankful  that  his  own 
life  has  been  spared. 

This  principle  applies  with  greater  force  to 
thousands  than  to  two.  But  as  thousands  are 
less  manageable  than  two,  fallacies  and  false 
principles  are  introduced  into  a  simple  system,  in 
the  hope  that  the  magnitude  of  the  concern  and 
the  multiplied  calculations  of  the  chances  may 
make  the  subject  appear  too  intricate  for  deduc- 
tion by  ordinary  observers. 

That  a  bag  of  premiums,  calculated  according 
to  the  ordinary  rate  of  general  mortality,  will  at 
all  times  be  sufficient  to  meet  the  demands  on  it, 
and  will  probably  be  much  more  than  sufficient, 
by  reason  of  the  select  nature  of  the  lives  insured, 
the  state  of  the  funds  in  every  Assurance  Office  in 
England  most  clearly  demonstrates.  And  if  such 
premiums  have  proved  in  all  cases  to  have  been 
more  than  sufficient,  the  only  additional  charge, 
which  should  fairly  be  made  on  the  bag,  is  the 
reasonable  expenses  of  managing  and  improving 


49 

the  funds  by  those  to  whom  the  control  of  them 
is  entrusted. 

This  is  the  true  and  just  principle  on  which 
contributions  ought  to  be  made,  and  beyond  this 
the  benefits  of  Life  Insurance  cannot  be  carried. 

The  rates  of  insurance,  in  an  Institution  founded 
on  such  a  system,  would  necessarily  be  much 
lower  than  in  any  other,  even  in  the  first  instance, 
as  no  addition  would  be  made  to  cover  a  profit 
for  Capitalists ;  but  the  economy  of  the  principle  is 
not  confined  merely  to  the  original  rate  of  pre- 
mium, but  extends  to  the  total  amount  which  the 
Assured  will  ultimately  have  paid  :  for,  in  such 
an  Institution,  if  the  Members  enjoy  extraordinary 
longevity,    the  sums  they  contribute  belong  to 
themselves,  and  will  be  paid  to  their  Representa- 
tives, by  additions  to  their  policies  ;  whereas  in 
a  Proprietary  Company,  no  matter  how  much  the 
premiums  paid  may  exceed   the   sum  secured, 
the  Shareholders  take  it  all.     That  this  system 
affords,  beyond  all  comparison,  the  most  perfect 
security  to  the  Assured,  is  proved  by  the  very 
facts  just  stated;  and  when  such  a  principle  of 
insurance  is  open  to  them,  men  would  be  unwise 
indeed  to  trust  to  themselves  to  accumulate  their 
annual  savings,  as  it  is  impossible  to    improve  a 
single  hundred,  or  any  other  small  sum,  at  com- 
pound interest,  although  that  advantage  may  be 
derived   from  the   same  sum,    if  invested   with 
many  others. 
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Although  experience  proves  that  the  Premiums 
of  a  Society  if  carefully  managed  must,  in  all 
cases,  form  an  ample  fund  for  the  payment  of 
losses,  yet  many  are  nevertheless  affected  by  a 
prejudice  in  favour  of  a  Subscribed  Capital,  at 
least  during  the  early  years  of  an  Institution. 
Life  Insurance  is  of  so  much  importance  to 
all  classes  of  persons,  that  it  is  advisable  to 
effect  a  compromise  between  reason  and  preju- 
dice, and  to  open  a  market  in  which  the  pru- 
dent man  may  secure  to  his  family  a  sum  certain 
at  his  death,  without  the  dread,  however  un- 
founded, of  an  insufficiency  of  funds,  from  the 
circumstance  of  there  not  being  contributors 
enough  to  make  up  the  amount.  This  will  be 
best  effected  by  raising  a  small  Precautionary 
Capital,  to  guard  the  infancy  of  a  concern;  the 
subscribers  to  which  should  be  fairly  remune- 
rated, whilst  their  capital  can  by  any  possibility 
be  wanted ;  but  should  not  be  permitted  to  re- 
main a  permanent  incumbrance  on  the  Society, 
after  its  funds  have  arrived  at  maturity.  The 
period  at  which  a  Subscribed  Capital  may  fairly 
be  said  to  be  worse  than  useless  is  when  the 
annual  income  from  premiums  trebles  the  amount 
of  the  largest  single  risk. 

A  young  man  in  trade  may  think  it  prudent 
to  give  a  bonus  to  a  friend,  on  condition  that 
he  will  consent  to  guarantee  his  sufficiency 
to  a  certain  extent,  if  a  very  extraordinarx 
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combination  of  circumstances  should  render 
such  a  guarantee  necessary;  and  although  it 
is  not  unreasonable  that,  during  the  time  the 
friend  holds  himself  engaged,  he  should  receive 
the  bonus, — yet  it  would  be  the  height  of 
absurdity  in  the  tradesman  to  bind  himself  to 
give  an  annual  sum,  for  years  after  it  had  ceased 
to  be  possible  he  could  want  assistance,  and 
when  he  had  not  only  a  capital  of  his  own, 
exceeding  by  a  hundred  times  the  amount  his 
friend  agreed  to  be  responsible  for,  but  had 
given  his  friend  the  actual  custody  of  the  whole 
of  his  own  accumulated  wealth. 

However  strong  this  argument  may  appear  in 
the  case  just  stated,  it  applies  with  double  force 
to  a  Life  Association  protected  by  a  Subscribed 
Capital; — which  is,  in  effect,  saying  to  a  friend, 
lam  21  years  of  age,  the  probable  duration  of 
my  life  is  about  44  years  ;  I  will  pay  you  a  cer- 
tain premium  for  every  year  during  my  life,  if 
you  will  engage  to  pay  to  my  family  ^100  at 
my   death.     The  premium  I  offer  will  be  suffi- 
cient to  produce  you  ,£100  in  35  years.     If  I 
live  more  than  35  years,  you  will  gain  ;  if  I  live 
less,  you  will  lose.     But  the  chances  are  2  to  1 
that  I  shall  live  35  years,  and  so  far  you  will 
have  the  better  bargain.     Now,  although  nothing 
can  be  fairer  to  you  than  such  an  offer,  yet,  as  I 
have  a  prejudice  that  I  shall   die   within  the 
year  (although  I  am  in  perfect  health  and  of 
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sound  constitution,   or  the  treaty  would  be  at 
once  broken  between  us),  I  should  like  to  have 
the  .£100  invested  in  Stock.     You  shall  draw 
the   interest,  you  shall  receive    my   premiums, 
and  I  will  make  an  addition  of  50  per  cent,  to 
my  proper  premium,  merely  because  you  con- 
sent to  deposit  the   sum  assured.     And   this 
addition  you  shall  receive,  not  only  until  you 
shall  have    actually  made  a  full  ^£100  by  my 
premiums,  but  for  every  year,  to  the  full  extent 
of  my  life,  even  though  I  should  reach  to  100; 
and  although  you,  by  my  excessive  liberality, 
Avill  have  been  fully  indemnified  if  I  should  only 
live  28  years,  the  chances  for  which  are  1 1  to  4, 
or  nearly  3  to  1. — Such  a  man  might  be  called 
good-natured  by  many,  and  some  might  think 
he  had  acted  wisely  if  he  should  by  accident  be 
killed  on  the  morrow  ;  but  all  sensible  and  cal- 
culating men  \vould  entertain  but  one  opinion 
of  him. 

If  it  be  admitted  (and  the  truth  of  the  proposi- 
tion is  too  manifest  to  be  denied)  that  a  Premium 
Society,  in  which  the  funds  are  accumulated 
solely  for  the  benefit  of  those  who  contribute 
them,  is  the  best  system  of  Life  Insurance,  and 
that  the  only  possible  risk  in  such  an  Institution 
is  from  the  premature  death  of  some  of  its 
Members,  before  the  numbers  are  sufficient  to 
form  an  adequate  Fund  of  Premiums,  it  follows 
that  a  Temporary  Capital,  to  protect  the  infancy 
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of  such  an  Institution,  is  all  that  is  necessary  to 
perfection.  The  most  perfect  data,  however, 
that  can  be  obtained,  and  the  most  correct 
Table  of  Premiums  that  can  be  deduced,  may 
leave  some  trifling  errors  in  the  calculations  ; 
it  would  be  prudent,  therefore,  to  add  some- 
thing* to  the  premiums  beyond  what  may  be 
necessary  to  provide  against  the  ordinary  risk 
of  life,  to  cover  any  such  imperfections  ;  care 
being  taken  that  the  actual  risk,  at  all  ages,  is 
correctly  calculated  in  the  first  instance,  and 
an  equal  per  centage  added  in  each  case,  so 
that  the  same  excess  will  be  taken  from  all  ages 
jn  exact  proportion  to  the  sums  contributed. 

Little  need  be  apprehended  from  extraordinary 
mortality  by  plague  or  any  such  occurrence; 
first,  because  of  the  rarity  of  such  an  occur- 
rence ;  and  next,  because  the  premiums,  being 
calculated  from  general  mortality,  leave  a  consi- 
derable margin  on  the  side  of  safety,  arising  from 
the  select  nature  of  the  lives  insured :  for,  not 
only  are  ^yes  which  would  be  accepted  at  any 
Insurance  Office  healthy  lives  in  themselves,  but 
are  of  that  class  of  persons  whose  situations 
will  permit  them  to  be  careful  of  their  healths. 
A  man  in  easy  circumstances,  who  obtains  as- 
surance on  his  life  for  the  benefit  of  his  family, 
is  much  more  likely  to  enjoy  longevity  than  the 
labouring  mechanic.  The  former,  if  ill,  can 
abstract  himself  from  business,  and  change  the 
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air  and  scene  which  irfay  be  prejudicial  to  his 
health;  and  he  returns  to  business  a  restored 
man.  But  the  necessities  of  the  latter  will  not 
permit  him  such  an  alternative.  He  is  obliged 
to  perform  his  daily  work,  deriving  but  little 
advantage  from  medical  aid,  and  dies. 

Before  the  Precautionary  Capital  subscribed 
to  protect  the  infancy  of  an  Institution  is  paid 
off,  the  slight  excess  of  premiums  thus  charged, 
to   guard    against  the   errors    of    the   calcula- 
tions arising  from  the  possible  imperfection  of 
data,    should   have   been   accumulated    into    a 
separate  Surplus  Capital,   to  stand  in  place  of 
that  which  it  is  necessary  for  the  prosperity  of 
the  concern  should  be  repaid  to  the  Subscribers. 

The  mode  of  accumulating  this  Surplus  Capi- 
tal, however,    might  involve  all  the  objections 
which  have  been  raised  to  the  prevailing  man- 
ner of  distributing  bonuses  in  the  Public  Institu- 
tions, if  the  capital  were  to  be  taken  from  the 
excess   of  premiums    paid    by   those  who   are 
ultimately    to   participate  in   any  such  excess. 
The  truth  of  this  may  be  illustrated  by  an  ex- 
ample.    If  20  men,  each  35  years  of  age,  are 
assured  in  ,£5000  respectively,  and  the  annual 
premium  of  each,  according  to  the  real  proba- 
bility  of  life,   is    efiOO,    and  £ 20  were  to  be 
added  to  that  ^100  in  each  case,  of  course  there 
would,  at  the  end  of  one  year,  be  an  excess  of 
^£400  beyond  what  would  be  necessary  to  provide 
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for  the  sums  assured.  And  if  those  ^£400  were 
put  by  to  form  a  Surplus  Capital,  and  were 
perpetually  increased  by  the  excess  of  in-coming 
premiums,  the  very  difficulty  would  arise  which 
has  previously  been  pointed  out  in  the  case 
of  an  Office  having  an  immense  Surplus  Capital, 
which  may  be  given  to  the  Policy-Holders  of 
a  particular  day,  or  may  never  be  divided  at 
all;  on  the  other  hand,  if  the  accumulations 
were  to  cease  at  the  end  of  any  given  period, 
because  the  amount  was  thought  to  be  suffi- 
ciently large  to  guard  against  extraordinary 
mortality  and  the  imperfections  of  data,  there 
would  be  no  further  occasion  for  the  addition  of 
20  per  cent,  to  those  who  should,  from  that  time, 
effect  insurances  with  the  Society ;  and  conse- 
quently the  whole  of  the  Surplus  Capital  would, 
in  the  latter  case,  be  accumulated  from  the 
premiums  of  the  early  Insurers,  and  those 
who  came  into  the  Society  after  that  Capital  had 
been  formed  would  be  protected  by  a  surplus 
fund  created  by  the  contributions  of  others,  but 
would  be  insured  themselves  at  a  rate  of  pre- 
mium 20  per  cent,  lower  than  their  prede- 
cessors. 

This  would  not  be  just  to  the  early  Insurers ; 
and  therefore  the  Surplus  Capital  which  it  has 
been  deemed  prudent  to  accumulate  should  be 
provided  from  an  entirely  different  source ;  and 
the  mode  of  accumulating  it  is  not  only  very 
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easy,  but  may  be  carried  into  effect  with  perfect 
justice  to  all  parties. 

It  has  been  said  that,  on  an  average  of  many 
lives,  the  premature  deaths  of  some  are  fully 
counterbalanced  by  the  great  longevity  of  others ; 
and  this  observation  is  of  course  founded  on 
the  supposition  that  all  the  Contributors  are 
insured  for  the  whole  duration  of  life,  on  con- 
tinuing the  same  rate  of  premium  annually,  or 
paying  down  one  fixed  amount  at  the  com- 
mencement ;  and  such  only  ought,  strictly  speak- 
ing, to  be  Members  of  such  an  Association, 
and  participate  in  whatever  savings  there  may 
be  in  the  bag  of  premiums  so  contributed  by 
them.  But  there  is  a  very  large  class  of  persons, 
who  are  induced  by  circumstances  to  insure  for 
limited  periods  only,  and  who  of  course  pay  a 
much  lighter  premium  for  a  limited  term  than  if 
entitled  to  continue  the  same  premium  for  every 
year  of  their  lives ;  because  the  premium  for  the 
whole  duration  of  life  is  an  average  of  the  pre- 
miums which  would  be  required  to  insure  the  life 
year  by  year  for  every  age  of  life,  whereas  the 
premium  for  a  limited  term  is  only  the  average 
of  such  premiums  for  the  ages  comprehended 
within  that  term.  This  class  of  Insurers  (for 
one  year,  for  instance)  can  never  look  to  the 
premiums  they  pay  as  a  source  from  which 
their  claims  are  to  be  satisfied.  They  have 
an  object  to  achieve,  and  wish  to  be  made 
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secure  to  the  extent  of  a  particular  sum  for  a 
particular  period,    and  necessarily  look  to  the 
capital  of  others  for  the  payment  of  their  claims. 
Such  persons  can  never  expect  to  effect  their  in- 
surances at  a  price  only  equal  to  the  mere  risk  of 
life.     They  would  therefore  properly  be  charged 
a  premium  which  will  afford  a  profit  to  those  who 
undertake  to  make  them  secure, — no  matter  whe- 
ther a  proprietary  company  or  joint  contributors 
to  a  bag  of  premiums.  This  class  of  insurances  is 
a  source  of  considerable  profit  to  the  Offices ; 
and  it  is  from  the  profits  derived  from  this  class 
that  the  Permanent  Surplus  Capital  of  an  Ins. ti- 
tution  should  be  accumulated  :    for  then  it  pro- 
perly becomes  a  security  for  all  the  Members, 
without  taking  a  penny  out  of  the  pockets  of 
those  who,  if  they  pay  a  small  excess  of  premium 
in  the  first  instance,  are  entitled  to  have  that  ex- 
cess impartially  and  rateably  returned  to  them, 
pari  passu.     When  a  sufficient  Surplus   Capital 
has    been   accumulated    from  this   source,    the 
profits    from  that  class  of  Insurers    should  be 
thenceforth  carried  over  to  the  General  Fund, 
and  added  to  the  policies  for  the  whole  duration 
of  life,  with  the  other  savings  of  the  Institution; 
and,   although  even  by  this  mode  the  general 
Insurers  will  derive  more  benefit  after  the  Fund 
has  been  accumulated  than  before,  still,  as  none 
of   the    Members    will    have   contributed    any^. 
thing  to  that  Fund,  no  one  will  suffer  injustice, 
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as  the  profits  from  that  source  may  fairly  be 
called  a  chance  bonus  thrown  among  them  all. 
So  wide  and  various  are  the  transactions,  in 
this  mercantile  country,  in  which  Insurances  for 
limited  terms  are  effected,  that  the  profits  derived 
from  them  exceed  the  belief  of  all  who  do  not 
know  the  internal  arrangements  of  an  Insurance 
Office ;  and  from  such  a  source,  a  Surplus  Capi- 
tal of  half  a  million  might  be  accumulated  in  a 
very  few  years. 

The  system  on  which  Assurances  can  best  be 
effected,  and  the  precautions  that  are  necessary 
for  perpetuating  the  security  of  a  Life  Institution, 
having  been  considered,  the  mode  by  which  the 
funds  are  to  be  drawn  forth,  if  adversely  withheld 
by  those  who  have  the  management  of  them, 
comes  properly,  under  consideration. 

The  leading  objection  to  the  existing  practice 
on  this  point  is,  that  those  who  contract  svith  the 
Assured  are  not  clothed  with  the  funds,  and  have 
not  the  legal  nor  the  actual  custody  of  them,  to  pay 
losses  when  losses  shall  happen,  even  in  their  own 
discharge,  but  are  themselves  dependant  on  the 
integrity  or  caprice  of  others,  in  whose  name  the 
funds  are  invested.  Out  of  this  state  of  things  has 
arisen  the  necessity  for  Acts  of  Parliament  direct- 
ing the  mode  in  which  actions  against  such  Societies 
shall  be  brought  and  the  enrolment  of  the  names 
of  persons  who  shall  be  liable  to  execution  on 
judgments  recovered ;  whereas  if  the  parties 
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who   have  the  actual    custody   of    the    Funds 
were  to  contract  with  the  Assured,  through  the 
Policy,  to  pay  the  losses  out  of  them,  the  serious 
difficulties  attending  the  present  practice  would 
be  wholly  avoided,  and  the  Policy-Holders  have 
a  legal  remedy  affecting  the  Funds  themselves 
for  the  payment  of  claims.     Hence  every  Trustee 
should  sign  the  Policies,  contracting  thereby  to 
pay  out  of  the  funds  of  the  Society  the  losses 
when  they  happen;   and,    to  obviate   any   diffi- 
culties   which    might    arise    from    a  change    of 
Trustees,  by  reason  of  death  or  otherwise,  every 
new  Trustee,  before  any  part  of  the  funds  were 
transferred  into  his  name,   ought  to  execute  a 
covenant  to  his  Co-Trustees,  that  he  will  hold  the 
funds  applicable  to  the  policies  executed  by  his 
predecessor.     The  Assured  should  also  be  en- 
titled under  the  original  contract  to  require  and 
obtain  a  new  Policy,  signed  by  the  existing  Trus- 
tees, on  paying  the  mere  expense  of  stamp — a 
sacrifice  which  prudent  men  would  be  willing  to 
make  for  the  sake  of  securing  to  their  families 
a  much  more  easy  and  effectual  remedy  than  can 
be  obtained  under  any  of  the  existing  Acts  of 
Parliament.     If  there  are  five  Trustees,  or  fifty 
Trustees,  every  one  should  sign  every  policy.    For 
the  funds  standing  in  the  names  of  the  five,  or  fifty, 
cannot  be  got  at.  or  made  available,  except  by 
the  joint  ac£  of  all;    and   four  or  forty-nine  of 
them,  being  willing  honestly  to  discharge  their 
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trust, -would  not  be  able  to  obtain  possession  of  the 
funds  without  the  concurrence  of  the  other.  In  all 
such  Societies,  too,  the  Trustees  ought  not  to  have 
any  interest  whatever  in  the  funds  they  hold,  but 
should  be  mere  Stakeholders  for  the  claimants  on 
policies,  and  have  no  more  lien  or  claim  on  the 
funds,  in  respect  to  any  interest  therein  apper- 
taining to  themselves,  than  a  merchant's  clerk 
would  have  on  the  cash  which  he  was  sent  to  pay 
into  the  hands  of  his  employer's  bankers,  and 
which,  if  improperly  withheld  by  him.  might  be 
seized  by  the  strong  arm  of  the  Law  on  behalf  of 
the  rightful  owner.  The  cases  of  ELLISON  v. 
BIGNOLD,  DAVIS  v.  FISK,  CARLEN  v.  DRURY, 
TAYLOR  v.  WATERS,  and  FORMAN  v.  HOMFRAY, 
before  referred  to,  all  furnish  evidence  to  shew 
the  importance  of  preventing  the  Trustees  from 
having  any  claim  or  right  to  a  participation  in  the 
funds  they  hold. 

These  are  the  leading  features  which  distin- 
guish a  well-digested  system  of  Insurance,  and 
with  these  the  present  publication  might  fairly 
close.  But,  as  there  are  points  in  practice  and 
arrangement  which  are  immediately  relevant  to, 
though  not  forming  part  of  the  main  systems,  it 
may  be  pertinent  to  the  matter  slightly  to  advert 
to  them. 

One  step  towards  reducing  the  Premiums  pay  - 
able  by  the  Assured  should  be  the  discontinuance 
of  Agency,  both  in  Town  and  Country.  The 
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practice,  which  at  present  prevails,  of  allowing 
a  per  centage  on  the  amount  of  the  Premiums 
received  on  Insurances  effected  through  the 
Agents,  has  been  pointedly  censured  by  Mr, 
Baily,  in  his  work  so  frequently  mentioned.  In 
chap.  xiv.  page  507,  he  says,  "  a  more  just  and 
"  equitable  scale  ought  to  be  adopted  by  those 
"  Societies  who  do  not  make  any  return  to  the 
"  Assured,  of  the  vast  profits  that  arise  from  this 
"  species  of  daily  traffic  ;  and  would  tend  more  to 
11  the  increase  of  their  business  in  this  way,  and 
"  would  likewise  be  more  honourable  to  them- 
"  selves,  than  the  disgraceful  practice  of  bribing 
"  Solicitors,  Agents,  and  others,  to  effect  Assu- 
"  ranees  at  their  Offices;  thereby  notoriously 
"  inducing  those  parties  to  sacrifice  the  interest 
"  of  their  employers  and  their  friends.  Many 
"  of  the  Public  Companies,  who  do  not  make 
"  any  return  of  the  profits  to  the  Assured, 
"  allow  a  liberal  premium  (generally  5  per  Cent. 
"  on  the  payment  made)  to  any  person  who  will 
"  procure  an  Insurance  to  be  effected  at  their 
"  Office  :  and  this  commission  is  also  allowed  to 
"  any  person  who  makes  the  annual  payment, 
"  provided  it  be  not  the  party  himself!  !  ! — an  arti- 
"  fice  which  is  easily  seen  through;  but  which 
"  opens  such  a  door  to  fraud  and  imposition,  that 
"  it  cannot  be  too  severely  reprobated.  And 
"  however  much  it  may  be  sanctioned  by  the 
"  Directors  in  their  public  capacity,  we  are  all 
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"  aware  what  their  emotions  would  be  if  they 
"  discovered  any  of  their  tradesmen  tampering 
"  with  their  own  servants  in  this  opprobrious 
"  manner:  since  they  must  well  know  ivfw  would 
"  eventually  pay  for  it.  I  omit  to  give  the  names 
"  of  those  Companies  who  have  adopted  this 
"  nefarious  practice,  under  the  hope  that  such  a 
"  mean  and  improper  artifice  will  not  be  encou- 
"  raged  in  future.  For  the  money  which  is 
"  applied  to  this  base  purpose  can  be  considered 
"  in  no  other  light  than  as  unjustly  taken  from 
"  the  pockets  of  the  Assured;  and  would  be  more 
"  properly  and  more  equitably  employed  in  being 
"  appropriated  towards  a  reduction  of  the 
"  Rate  of  Assurance,  since,  if  the  Company  can 
"  afford  to  allow  it  to  the  Agent,  it  surely  can 
"  afford  to  allow  it  to  the  Principal,  and  it  evi- 
"  dently  belongs  more  justly  to  the  latter  than 
"  to  the  former." 

Another  very  important  consideration  is  in- 
volved in  the  appointment  of  Agents.  The  custom 
in  all  well-regulated  Offices  in  London  is,  for 
the  party  whose  life  is  to  be  Assured  to  appear 
before  the  Board  of  Directors  and  the  Medical 
Officers,  that  ocular  demonstration  of  his  iden- 
tity and  state  may  be  afforded,  in  addition  to  the 
reference  required  to  be  given  to  respectable 
persons  who  are  acquainted  with  the  Proposer's 
general  health  and  habits.  Now,  in  many  in- 
stances, the  Agent  in  a  provincial  town  is  an 
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obscure  retail  tradesman,  who,  by  virtue  of  his 
appointment,  exercises  all  the  power  and  func- 
tions of  the  full  board  of  intelligent  Directors 
who  manage  the  affairs  of  the  Institution. 
Before  him  the.  parties  appear;  he  makes  a 
report,  which  leads  to  the  adoption  or  rejection 
of  the  proposal,  and  he  is  rewarded  for  his 
trouble  by  a  per  centage  annually  on  the  amount 
of  the  premiums  received.  Of  course  premiums 
are  higher  on  old  lives  than  on  young  ones  ;  and 
additional  premiums  are  charged  on  the  lives  of 
persons  afflicted  by  gout,  rupture,  or  other  dis- 
ease, and,  consequently,  the  older  and  the  worse 
the  life,  the  higher  the  premium,  and,  propor- 
tionally, the  per  centage.  It  is  but  charitable  to 
suppose  that  no  pecuniary  consideration  will  in- 
fluence the  report  of  an  Agent,  but  the  system 
is  certainly  fraught  with  heavy  temptation.  That 
tricks  are  constantly  practised  on  the  most  honest 
and  respectable  Agents,  cannot  be  denied  ;  and 
a  very  recent  instance  of  deceit,  as  to  identity, 
will  be  found  in  the  case  in  the  Appendix,  which 
was  tried  at  the  Limerick  Assizes,  in  July  1823. 
It  has  been  before  observed,  that  where  a 
man  struggling  to  provide  for  his  family  spares 
something  annually  from  his  earnings  to  contri- 
bute to  so  desirable  an  end,  he  ought  not,  after 
paying  30  years,  to  be  deprived  of  the  ultimate 
benefit,  because  of  his  inability  to  make  his 
thirty-first  payment ;  neither  should  he  be  left 
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to  the  humanity  or  mercy  of  the  Directors  of  the 
Fund,  to  give  him  a  miserable  pittance  for  his 
Policy :  but  the  Managers  ought  to  bind  them- 
selves, tvhen  they  originally  grant  the  Policy,  to 
purchase  it  from  him  at  any  future  period,  at  a 
fixed  scale  of  price.  This  scale  should  be  ac- 
cording to  the  true  value  of  the  policy,  with 
reference  to  the  premiums  paid  and  the  sum 
insured  ;  it  being  borne  in  mind  that  the  Holder 
has,  up  to  the  time  of  the  purchase,  been  pro- 
tected by  the  insurance.  If  any  savings  should 
have  been  made,  and  he  in  consequence  be  en- 
titled to  an  addition  to  the  sum  insured,  such 
addition  ought  not  to  be  the  subject  of  sale  by 
him  ;  otherwise  a  man  might  be  tempted  to  pro- 
fess an  Assurance  for  the  whole  period  of  life, 
and,  having  derived  advantages  from  successful 
years,  might  compel  the  Society  to  purchase  his 
policy,  and  leave  him  the  profit.  The  contract 
for  the  purchase,  therefore,  should  have  refe- 
rence to  the  sum  insured  only,  due  regard  being 
had  to  the  number  of  premiums  paid ;  and  this 
scale  should  be  fixed  and  limited  at  the  begin- 
ning, and  form  part  of  the  contract. 

Still,  however,  such  a  contract  might  not  meet 
the  views  of  an  unfortunate  man,  who  might 
rather  wish  to  have  the  means  of  continuing  his 
-premiums  and  securing  the  full  amount  of  his 
policy  to  his  family,  than  to  receive  the  value 
of  what  he  has  accumulated,  as  he  might  despair 
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of  being  able  to  effect  a  similar  insurance.  To 
such  a  man  humanity  dictates  that  advances,  by 
way  of  loan  at  interest,  on  security  of  the  policy 
itself,  should  be  made,  to  nearly  the  extent  of 
the  value  which  would  be  given  in  purchase  of 
his  policy;  and  the  bonus  which  would  other- 
wise be  added  to  the  sum  payable  at  his  death 
might,  in  such  case,  be  applied  in  extinguishing 
or  reducing  the  future  premiums. 


Several  important  cases  and  judicial  determi- 
nations connected  with  or  affecting  the  subject- 
matter  of  this  treatise,  are  set  forth  in  the 
Appendix,  wrhich  are  not  referred  to  in  the  work 
itself.  A  Table  of  the  Premiums  required  by  a 
Life  Assurance  Company  established  at  Bombay 
as  recently  as  May  last  is  added. 


APPENDIX. 


No.  1. 
The  KING  against  DODD. 

>  (9th  East,  516.) 

» 

The  Defendant,  some  time  in  the  year  1807,  published  and 
circulated  two  different  schemes,  one  of  them  entitled  ef  Pro- 
spectus for  the  London  Paper  Manufacturing  Company ;"  the 
other,  "  A  Prospectus  of  the  intended  London  Distillery 
Company,  for  making  and  rectifying  genuine  British  Spirits, 
Cordials,  and  Compounds.'*  By  the  first  of  these  it  was  proposed, 
amongst  other  things,  to  raise  by  subscription  ^50,000,  by 
twenty-five  hundred  transferable  shares  of  ^50  each,  ("this  is 
an  error,  but  it  is  stated  in  the  Report,")  payable  by  instalments 
not  exceeding  a£lO  per  cent.  5  the  whole  to  be  under  a  deed  of 
trust  or  enrolment  in  Chancery,  <f  by  which  no  party  (it  was 
said)  could  be  accountable  for  more  than  the  sum  subscribed 
under  the  regulations  therein  stipulated ;"  and  the  persons 
qualified  to  be  chosen  Directors,  by  the  amount  of  their  shares, 
were  to  be  taken  in  the  rotation  in  which  they  subscribed.  The 
great  advantages  of  this  scheme  over  other  Paper  Manufactories 
were  extolled  throughout  the  Prospectus.  The  other  scheme, 
for  a  Distillery  Company,  which  was  also  held  forth  in  terms  of 
extravagant  praise,  to  attract  popular  favour,  proposed  to  raise 
*£100,000  by  two  thousand  transferable  shares  of  ^50  each, 
payable  by  instalments  not  exceeding  ^10  per  cent,  at  twenty 
days  notice :  to  be  in  like  manner  under  a  Deed  of  Trust 
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enrolled  in  Chancery,  "  by  which  no  party  was  to  be  accountable 
for  more  than  the  sum  subscribed  under  the  regulations  stipu- 
lated therein."  This  also  was  to  be  under  the  management  of 
Directors  properly  qualified,  to  be  nominated  in  rotation,  as 
they  subscribed.  Annexed  to  the  former  scheme  was  a  supposed 
Report  to  the  Directors  of  the  London  Distillery  Company  from 
the  Defendant,  stating  that  he  had  begun,  in  Mayor  June  1807, 
taking  in  £\  subscriptions ;  and  speaking  of  the  large  sums 
which  would  be  required  for  the  purchase  of  premises,  &c.  j 
and  naming  different  individuals,  amongst  others  himself,  to  be 
elected  to  the  principal  employments  in  the  concern. 

The  ATTORNEY-GENERAL  (on  the  part  of  a  private  relator) 
moved  the  Court  on  a  former  day  for  a  Criminal  Information 
against  the  Defendant,  as  the  Framer  and  Promoter  of  these 
Schemes,  which  he  contended  to  be  against  the  express  provisions 
and  plain  policy  of  the  Statute  6  Geo.  I.  c.  18,  s.  18;  and  sup- 
ported the  application  by  an  Affidavit,  verifying  the  issuing  of 
these  Printed  Proposals  by  the  Defendant,  to  whom  application 
was  made  by  the  Deponent  for  information  respecting  the  nature 
of  them,  and  from  whom  he  received  a  Prospectus  as  to  the 
Paper  Manufactory ;  that  the  Deponent  agreed  to  subscribe  to  it, 
and  paid  the  Defendant  £v  as  for  an  instalment  of  £\Q  per 
cent,  on  a  transferable  share  of  s£50  j  and  in  answer  to  an 
enquiry  by  the  Deponent,  what  return  would  be  made  if  the 
scheme  did  not  succeed,  the  Defendant  answered,  e£%%  per 
cent,  on  each  share,  and  at  the  same  time  mentioned  that  the 
subscriptions  to  the  Distillery  Scheme  which  he  had  to  offer  to  the 
public  had  been  all  full,  three  months  before,  and  that  the  shares 
bore  a  premium,  but  he  thought  he  could  get  the  Deponent 
one  for  a  premium  of  i£\0  or  s£%0.  Facts  of  a  similar  nature 
were  also  sworn  to,  with  respect  to  the  Defendant's  taking  sub- 
scriptions for  the  Distillery  Scheme,  in  a  book  kept  in  an  Office 
for  that  purpose,  and  for  which  a  Clerk  in  the  Office  delivered 
receipts  purporting  to  be  signed  by  the  Defendant  as  Surveyor ; 
and  that  at  the  same  time  the  Defendant  came  into  the  Office, 
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and  conversed  with  another  person  present,  on  the  nature  of  the 
undertaking,  who  also  subscribed. 

The  Statute  6  Geo.  I.  c.  18,  s.  18,  on  which  this  application 
was  founded,  reciting  that  "Whereas  it  is  notorious  that  several 
"  undertakings  or  projects  of  different  kinds  have,  at  times  since 
•  "  June  1718,  been  publicly  contrived  and  practiced,  or  attempted 
"  to  be  practiced,  within  London  and  other  parts  of  the  king- 
"  dom,  as  also  in  Ireland  and  other  dominions  of  the  King, 
tf  which  manifestly  tend  to  the  common  grievance,  prejudice, 
"  and  inconvenience  of  great  numbers  of  subjects,  in  their  trade 
"  or  commerce,  or  other  their  affairs  j  and  the  persons  who 
"  contrive  or  attempt  such  dangerous  and  mischievous  undertak- 
"  ings  or  projects,  under  false  pretences  of  public  good,  do 
"  presume,  according  to  their  own  devices  and  schemes,  to  open 
"  books  for  public  subscriptions,  and  draw  in  many  unwary 
"  persons  to  subscribe  therein,  towards  raising  great  sums  of 
f(  money  j  whereupon  the  Subscribers  or  Claimants  under  them 
"  do  pay  large  proportions  thereof,  &c.  j  which  dangerous  and 
"  mischievous  projects  relate  to  several  fisheries  and  other  affairs, 
<(  wherein  the  trade,  commerce,  and  welfare  of  the  subjects,  or 
tf  great  numbers  of  them,  are  interested.  And  whereas,  in 
ff  many  cases,  the  said  Undertakers  or  Subscribers  have  presumed 
ff  to  act  as  if  they  were  Corporate  Bodies,  and  have  pretended 
"  to  make  their  Shares  in  Stocks  transferable  or  assignable 
"  without  any  legal  authority,"  &c.  (Then,  after  stating  some 
instances  of  illegal  acting  under  obsolete  or  pretended  char^ 
ters)  <f  and  many  other  unwarrantable  practices,  too  many  to 
"  enumerate,  have  been,  and  may  hereafter  be  contrived, 
"  set  on  foot,  or  proceeded  upon,  to  the  ruin  of  many  subjects, 
"  &c.  And  whereas  it  is  absolutely  necessary  that  all  public 
"  undertakings  and  attempts,  tending  to  the  common  grievance, 
(f  prejudice,  and  inconvenience  of  the  subjects  in  general,  or 
"  great  numbers  of  them,  in  their  trade,  commerce,  or  other 
"  lawful  affairs,  be  effectually  suppressed,"  £c.  For  remedy  enacts 
((  that  all  and  every  the  undertakings  and  attempts  described  ag 
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' '  aforesaid,and  all  other  public  undertakings  and  attempts  tending 
' '  to  the  common  grievance,  prejudice,  and  inconvenience  of  His 
"  Majesty's  subjects,  or  great  numbers  of  them,  in  their  trade, 
ec  commerce,  orother  lawful  affairs,  and  all  public  subscriptions, 
"  receipts,  payments,  assignments,  transfers,  pretended  assign- 
"  ments  and  transfers,  and  all  other  matters  and  things  what- 
"  soever  for  furthering,  countenancing,  or  proceeding  in  any  such 
<s  undertaking  or  attempt,  and  more  particularly  the  acting  or 
'f  presuming  to  act  as  a  Corporate  Body,  the  raising  or  pretend- 
"  ing  to  raise  Transferable  Stock,  the  transfering  or  pretending 
tf  to  transfer  or  assign  any  Share  in  such  Stock,  without  legal 
fc  authority,  &c.,  shall  be  deemed  illegal  and  void,"  &c. 

S.  19  enacts  "  That  all  such  unlawful  undertakings  and  at- 
"  tempts  so  tending  to  the  common  grievance,  &c.,  shall  be  deemed 
"  public  nuisances  j"  and  subjects  the  offenders  to  the  penalties  of 
praemunire,  in  addition  to  the  fines,  penalties,  and  punishments 
of  persons  convicted  of  common  and  public  nuisances  j  and  sub- 
sequent clauses  give  other  remedies  in  respect  of  these  grievances, 
with  a  proviso  (s.  25)  that  the  Act  shall  not  be  construed  to 
prohibit  or  restrain  the  carrying  on  of  partnerships  in  trade  in  such 
manner  as  had  been  before  usually  and  may  legally  be  done. 

GARROW,  PARKE,  JERVIS,  LAWES,  and  AOOLPHUS,  shewed 
cause  against  the  Information,  and  denied  that  there  was  any 
apparent  mischievous  tendency  or  public  grievance  in  these 
schemes,  (the  one  of  which  was  to  supply  better  and  cheaper 
Paper,  and  the  other  to  supply  better  and  cheaper  British  Spirits 
to  the  public  than  they  had  at  present ; )  without  which  they  were 
not  within  the  letter,  and  still  less  within  the  spirit  of  the  law. 
The  relator  does  not  pretend  to  say  that  the  money  was 
attempted  to  be  raised  without  any  real  intention  to  apply  to  it 
the  purposes  in  view,  in  fraud  of  the  subscribers ;  or  that  the 
schemes  themselves  are  impracticable  and  fallacious;  but  the 
objects  which  are  openly  avowed  are  such  as,  if  realized,  must 
not  only  be  advantageous  to  the  subscribers  but  to  the  public  at 
large.  They  are  fair  objects  of  trade,  meant  to  be  obtained  by  fair 
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competition  with  other  traders  j  but,  as  a  larger  capital  was 
required  than  it  is  in  general  practicable  for  a  few  private 
partners  to  raise,  it  was  proposed  to  accomplish  it  by  inviting 
many  subscribers  to  form  a  joint  stock.  Then,  if  the  object  were 
legal,  and  it  would  have  been  legal  for  any  number  of  persons 
to  have  met  by  appointment  and  entered  into  partnership  for 
this  purpose,  as  they  may  for  any  purpose  of  trade,  (except  in 
the  Coal-trade,  and  in  that  of  Bankers,  and  of  Insurance,  under 
different  Acts),  the  mere  circumstance  of  inviting  others  by  ad- 
vertisement to  join  them  in  such  an  undertaking  cannot  make  it 
unlawful,  nor  the  Defendant's  mistake  of  the  law,  in  supposing 
that  each  Partner  would  only  be  accountable  for  the  joint  debts 
incurred  to  the  amount  of  his  subscription.  Then  the  circum- 
stance of  this  Association,  if  legal  in  its  object  and  beneficial  in 
its  nature  and  tendency,  being  to  be  accomplished  by  transferable 
shares,  is  not  in  itself  made  illegal  by  the  Act  of  Parliament, 
unless  the  Court  see  clearly  that  it  has,  in  the  words  of  the  Act, 
a  manifest  tendency  to  the  common  grievance,  prejudice,  and 
inconvenience  of  the  public.  It  is  only  put  by  way  of  example, 
amongst  other  means,  which  may  have  that  tendency :  but  still 
the  Court  must  be  satisfied  that  the  scheme  itself,  to  be  pro- 
moted by  those  means,  has  such  mischievous  tendency.  They  also 
dwelt  upon  the  hardship  of  instituting  a  prosecution  of  this  sort, 
upon  a  statute,  which,  except  in  the  instance  of  a  prosecution 
against  Caywood,  within  two  years  after  it  passed,  does  not 
appear  by  any  case  in  print  to  have  been  acted  upon,  and  he  is 
there  represented  to  have  been  a  projector  of  an  unlawful  under- 
taking to  carry  on  a  trade  to  the  North  Seas,  whereby  many  of 
His  Majesty's  subjects  had  been  defrauded  of  great  sums.  And 
they  urged  that  the  Court  would  not  put  in  force  so  penal  a  law, 
at  the  instance  of  a  private  relator,  who  had  himself  voluntarily, 
and  without  solicitation  from  the  Defendant,  or  any  one  con- 
nected with  him,  become  a  subscriber,  with  a  view,  as  it  seemed, 
of  preferring  this  complaint  j  when,  if  the  evil  were  of  magnitude 
sufficient  to  call  for  public  redress,  the  Attorney-General  might 
file  an  information  ex-officio  against  the  offenders. 


72 

The  ATTORNEY-GENERAL,    BEST    Serjeant,   and  ABBOTT,  in 
support  of  the  Rule,  premised  that  the  only  probable  reason  why 
this  branch  of  the  Statute  had  not  been  acted  upon  for  so  long  a 
time  was  because  it  had  corrected  the  evil  it  was  intended  to 
suppress,  till  now  of  late,  when  it  had  shewn  itself  again  j  and 
it  was  again  necessary,  in  proportion  as  schemes  of  this   sort 
multiplied  (and  the  public  had  heard  of  others  on  foot  besides 
those  in  question),  to  put  this  wholesome  law  in  force.     They 
then  argued,  from  the  wording  of  the  Statute,  that  the  Legis- 
lature  meant  to   prohibit  altogether  projects   of  this   nature, 
described  by  certain  indicia,  as  tending  in  their  nature  to  the 
common  grievance,  prejudice,  and  inconvenience  of  the  subject. 
It  states  that  it  was  notorious  that  projects  of  different  kinds  had 
been  of  late  practiced  or  attempted  to  be  practiced,  which  mani- 
festly tended  to  the  common  grievance,  &c. ;  that  the  persons 
who  continued  or  attempted  such  dangerous  and  mischievous 
projects,  under  false  pretences  of  public  good,   (and  such  are 
blazoned  forth  in  these  schemes) ,  presumed  to  open  books  for 
public  subscription  j  that  they  drew  in  the  subscribers  or  clai- 
mants under  them  to  pay  small  proportions  thereof  j  some  of 
them  it  is  said  presumed  to  act  as  corporate  bodies,  and  had 
pretended  to  make  their  shares  in  stocks  transferable,  without 
any  legal  authority.   All  these  acts,  which  are  to  be  found  in  the 
present  case,  are  declared  to  be  dangerous  and  mischievous.   But, 
then,  the  Legislature  go  on  further  to  recite  more  generally,  that 
it  is  necessary  that  all  public  undertakings  and  attempts,  tending 
to  the  common  grievance,  &c.  of  the  subjects  in  their  trade  or 
lawful  affairs,  should  be  suppressed  j  and  then  it  enacts  for  re- 
medy that  all  undertakings  and  attempts  as  aforesaid  (which  must 
mean  all  those  particularly  described  in  the  first  part  of  the 
preamble)  "  and  all  other  public  undertakings  tending  to  the 
"  common  grievance,'*  &c.  (which  evidently  points  to  the  general 
words  at  the  conclusion  of  the  preamble  j)  and  all  other  matters 
and  things  whatsoever  for  furthering,  countenancing,  or  pro- 
ceeding in  any  such  undertakings,  and  more  particularly  (inter 
alia)  the  pretending  to  raise  transferable  stocks,  or  to  assign 
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shares  in  such  stocks,  &c.  without  authority  of  Parliament  or 
of  the  Crown,  are  declared  to  be  illegal  and  void.  That  the 
particular  acts  described  are  in  themselves  unlawful,  as  being 
assumed  to  have  a  mischievous  and  dangerous  tendency,  is 
further  evident  from  the  21st  section,  which  subjects  to  punish- 
ment any  broker  who  shall  act  as  such  in  contracting  for  the 
sale  or  purchase  "  of  any  share  or  interest  in  any  of  the  under- 
"  takings  by  the  Ar't  declared  to  be  unlawful."  But  unless  the 
particular  acts  themselves  described  are  to  be  taken  as  expressly 
prohibited,  without  any  reference  to  what  a  jury  may  consider 
as  their  tendency,  how  is  a  broker  to  know  whether  a  jury  will 
consider  them  as  tending  to  the  common  grievance,  so  as  to 
govern  his  conduct  in  exercising  his  business  as  a  broker.  But 
if  the  construction  of  the  Act  were  otherwise,  it  cannot  be 
doubted  that  these  schemes  come  within  the  spirit  of  it.  They 
hold  out  a  false  lure  to  the  subscribers,  that  they  shall  not  be 
answerable  for  more  than  the  amount  of  their  shares,  which  is 
calculated  to  ensnare  the  unwary :  whilt  extravagant  hopes  of 
gain  are  proclaimed  to  allure  the  greedy  j  and  adventurous  per- 
sons of  small  property  are  drawn  in  by  the  facility  held  out  of 
paying  their  subscriptions  by  small  instalments;  which  is  one  of 
the  mischiefs  intended  to  be  prevented  by  the  Act.  There  are 
also  mischiefs  of  a  more  general  nature,  affecting  others  than  the 
subscribers  themselves ;  for  when  a  multitude  of  persons  are 
engaged  in  a  commercial  adventure  with  transferable  shares,  it 
is  next  to  impossible  for  those  who  deal  with  them  to  know  to 
whom  they  are  giving  credit,  or  for  the  members  themselves  to 
know  the  extent  of  their  own  responsibility.  It  is  impracticable 
for  500  persons  to  sue  or  be  sued  with  effect.  And  the  individual 
shareholder  does  not  get  rid  of  the  evil  by  parting  with  his  share, 
as  he  still  remains  liable,  not  only  for  the  partnership  debts  con- 
tracted during  the  time  he  held  it,  but  also  for  those  contracted 
afterwards  with  one  who  may  have  continued  to  deal  with  the 
company,  on  his  credit,  not  knowing  that  he  had  ceased  to  be  a 
partner.  One  of  the  special  objects  of  the  Act,  therefore,  was 
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to  prerent  numbers  of  persons  clubbing  together,  with  transfer- 
able shares,  for  the  purpose  of  carrying  on  trade.  It  was  con- 
sidered as  a  crafty  expedient  to  enable  the  original  projectors, 
after  having  possessed  themselves  of  the  joint  stock  and  subscrip- 
tion funds,  to  withdraw  themselves  from  responsibility :  but  if 
the  shares  are  not  transferable,  then  the  loss  and  ruin  will  fall, 
as  it  ought,  upon  the  original  projectors.  One  object  of  the 
Legislature  was  to  secure  simple  individuals  against  the  ruinous 
consequences  of  such  projects,  where  great  hopes  are  holden  out 
to  the  public  on  false  foundations,  a  large  fund  to  be  collected 
by  numerous  subscriptions  of  small  sums,  of  which  the  chief 
projector  is  to  retain  a  principal  share  in  the  management,  and 
the  shares  to  be  transferable,  in  order  to  facilitate  the  escape 
of  those  who  are  in  the  secret,  and  to  make  redress  more  difficult 
and  fruitless.  Another  object  was  to  secure  the  public.  Legal 
Corporations  are  known  and  can  be  made  responsible  by  their 
property,  and  punished  by  the  forfeiture  of  their  Charter  j  but 
bodies  of  this  sort,  indefinitely  numerous  and  having  only  in- 
dividual existence,  can  with  difficulty  be  traced,  and  cannot  afford 
the  same  protection  to  the  public  who  deal  with  them. 

LORD  ELLENBOROUGH,  C.  J.,  at  the  conclusion  of  the  argu- 
ment, observed  that  it  was  a  question  of  considerable  novelty 
upon  the  construction  of  the  Act,  which,  though  of  some  stand- 
ing, could  not  lie  considered  as  obsolete ;  yet  the  long  period  which 
had  intervened  since  the  passing  of  the  law,  and  the  little  use 
which  appeared  to  have  been  made  of  it,  might  perhaps  afford  some 
excuse  for  this  party,  and  for  others  who  of  late  may  have  been 
engaged  in  similar  projects,  if  it  should  appear  that  they  had 
fallen  unawares  into  the  commission  of  an  offence.  The  Court 
would  therefore  take  into  consideration,  first,  whether  the  acts 
imputed  to  the  Defendant  were  illegal ;  and  next,  whether  under 
the  circumstances,  it  might  be  proper  to  grant  the  information 
prayed  for.  The  first  question  was  of  very  extensive  consequence, 
as  it  might  affect  other  cases  j  and  the  Court  would  wish  their 
decision  to  have  as  much  public  benefit  with  as  little  private 
inconvenience  as  possible. 
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Two  days  afterwards  his  Lordship  delivered  the  opinion  of 
the  Court  to  this  effect  :— 

The  case  has  been  very  fully  argued,  and  the  application  for  an 
information  has  at  least  had  this  good  effect,  that  it  has  produced 
a  full  discussion  of  the  question,  and  has  given  a  general  noto- 
rietytothe  existence  of  the  Statute  of  the  6th  of  Geo.  I. — so  that  no 
person  can  hereafter  pretend  to  say  that  it  is  an  obsolete  law,  and 
on  that  account  no  longer  to  be  enforced  against  such  as  offend 
against  the  provisions  of  it.  After  a  lapse,  however,  of  87 
years  since  any  authenticated  proceeding  has  been  had  upon  this 
branch  of  the  Act,  and  when  other  ways  are  still  open  to  the 
party  now  applying  to  put  this  Act  in  force  against  offenders, 
the  Court,  in  the  exercise  of  a  sound  discretion,  under  all  the 
circumstances  of  the  case,  will  forbear  to  interfere  in  this 
extraordinary  manner.  But,  at  the  same  time,  we  wish  it  to  be 
understood  that  it  is  not  because  we  think  that  the  facts 
brought  before  us  are  not  within  the  penalty  of  the  law ;  but  we 
choose  to  express  ourselves  with  the  greater  reserve,  because  the 
Defendant  may  still  be  indicted,  and  the  Court  may  still  be 
called,  upon  the  removal  of  the  indictment  by  certiorari,  or 
upon  an  information  filed  by  the  Attorney-General,  to  give  their 
opinion  on  this  very  case.  But,  independent  of  the  general  ten- 
dency of  schemes  of  the  nature  of  the  project  now  before  us  to 
occasion  prejudice  10  the  public,  there  is  besides  in  this  pro- 
spectus a  prominent  feature  of  mischief  -,  for  it  therein  appears 
to  be  held  out  that  no  person  is  to  be  accountable  beyond  the  amount- 
of  the  share  for  which  he  shall  subscribe,  the  conditions  of  which 
are  to  be  included  in  a  deed  of  trust  to  be  enrolled.  But  this  is 
a  mischievous  delusion,  calculated  to  ensnare  the  unwary  public. 
As  to  the  subscribers  themselves,  indeed,  they  may  stipulate  with 
one  another  for  this  contracted  responsibility  ;  but,  as  to  the  rest 
of  the  world,  it  is  clear  that  each  partner  is  liable  to  the  whole 
amount  of  the  debts  contracted  by  the  partnership.  I  forbear  to 
comment  on  lesser  circumstances,  such  as  the  smallness  of 
the  sum  to  be  subscribed  in  the  first  instance,  which  seems  to 


76 

carry  an  appearance  of  holding  out  a  lure  to  the  unwary,  and 
other  features  in  the  case.  But,  considering  that  this  is  brought 
forward  after  a  lapse  of  so  many  years  since  any  similar  prose- 
cution was  instituted,  and  brought  forward  by  a  party  who  does 
not  profess  to  have  been  himself  deluded  by  the  project,  and 
the  Statute  having  been  passed  principally  for  the  protection  of 
unwary  persons  from  delusions  of  this  kind,  the  Court  think  that, 
in  the  exercise  of  their  discretion,  they  should  not  now  enforce  the 
Statute  against  this  Defendant  at  the  relation  of  a  person  so  cir- 
cumstanced, leaving  the  Relator  to  the  common  law  remedy  by 
indictment,  or  the  Defendant  to  be  proceeded  against  by  His 
Majesty's  Attorney-General,  ex-officio,  if  he  should  deem  it 
advisable  for  the  protection  of  the  public.  But  the  Court  think 
it  is  fit  that  this  Rule  should  be  discharged  without  costs.  And 
they  recommend  it  as  a  matter  of  prudence  to  the  parties  con- 
cerned, that  they  should  forbear  to  carry  into  execution  this 
mischievous  project,  or  any  other  speculative  project  of  the  like 
nature,  founded  on  joint  stock  and  transferable  shares ;  and  we 
hope  that  this  intimation  will  prevent  others  from  engaging  ia 
the  like  mischievous  and  illegal  projects. 
Rule  discharged,  without  costs. 


77 


No.  2. 
BUCK  v.  BUCK. 

(1st  Camp.  547.) 

Action  for  money  had  and  received,  to  recover  the  sum  of 
,  under  the  following  circumstances  : — 

The  Defendant  was  employed  by  the  Plaintiff  to  purchase  for 
him  five  shares  in  a  Company  lately  established,  called  the 
British  Ale  Brewery.  He  purchased  them  accordingly,  and  they 
were  transferred  to  the  Plaintiff.  The  highest  premium  upon 
shares  in  this  Company  was  then  g@5  each  j  but  the  Defendant 
charged  and  received  from  the  Plaintiff  the  sum  of  s£50,  as  the 
premium  upon  those  he  had  purchased  j  and  it  was  contended  that 
the  excess  above  the  real  amount  of  the  premium  was  money  had 
and  received  to  the  Plaintiff's  use.  It  appeared  in  evidence,  how- 
ever, that  the  British  Ale  Brewery  is  a  public  company,  neither 
incorporated  by  charter  nor  Act  of  Parliament  5  that  its  stock  was 
raised  by  public  subscription,  and  that  its  shares  are  transferable. 

BEST,  Serjeant,  insisted  that  the  transaction  out  of  which 
the  action  arose  was  illegal;  that  the  parties  were  inpari  delicto; 
and  that  the  money  therefore  could  not  be  recovered  from  the 
person  in  possession  of  it.  This  Company  was  clearly  within 
6  Geo.  I.  c.  18,  s.  18,  and  was  to  be  considered  a  common  nuisance. 
It  followed  that  any  contract  concerning  these  shares  was  a 
breach  of  the  law.  The  Statute  itself  had  expressly  prohibited  all 
(f  public  subscriptions,  receipts,  payments,  assignments,  trans- 
<f  fers,  pretended  assignments  and  transfers,  and  all  other  mat- 
"  ters  and  things  whatsoever,  for  furthering,  countenancing, 
tf  or  proceeding  in  any  such  undertaking  or  attempt  5"  and  the 
transfering,  or  pretending  to  transfer  or  assign  any  share  or 
shares  in  such  stock  or  stocks,  was  declared  to  be  a  misde- 
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meanour  punishable  with  the  penalties  of  praemunire. — The  case 
of  The  King  v.  Dodd  was  decisive.  An  Information  was  there  re- 
fused, on  account  of  the  Statute  having  been  so  long  allowed 
to  lie  dormant  that  the  party  might  have  been  ignorant  of  its 
existence  j  but  the  Court  of  K.  B.  distinctly  intimated  an  opinion 
that  unincorporated  companies  with  transferable  shares  were 
within  the  provisions  of  the  Statute,  and  earnestly  warned  all 
persons  from  engaging  in  such  illegal  and  mischievous  projects 
for  the  future. 

SHEPHERD,  Serjeant,  contra,  denied  that  this  Company  was 
within  the  Act,  as  it  did  not  tend  to  the  common  grievance, 
prejudice  or  inconvenience  of  His  Majesty's  subjects,  and  it  was 
only  companies  with  this  tendency  that  the  Legislature  meant 
to  prohibit.  The  object  of  the  British  Ale  Brewery  was  to 
carry  on  a  lawful  trade  in  a  lawful  manner,  and  to  furnish  to 
the  public  at  a  cheap  rate,  and  of  a  good  quality,  an  article  of 
the  first  necessity.  It  was  a  public  benefit  therefore,  instead  of  a 
nuisance  ;  and  was  no  more  illegal  than  any  other  partnership 
comprehending  a  great  many  members.  At  any  rate,  the  j£25 
might  be  recovered  from  the  Defendant,  as  he  had  obtained  it 
fraudulently,  and  it  might  be  separated  from  the  rest  of  the 
transaction. 

SrR  JAMES  MANSFIELD,  C.  J.,  nonsuited  the  Plaintiff,  with 
leave  to  move  to  enter  a  verdict  in  his  favour  j  but  the  case  wa» 
not  brought  before  the  Court. 


In  a  still  later  case,  Lord  ELLENBOROUGH  held  that  an  in- 
dictment could  not  be  supported  for  a  conspiracy  to  deprive  a 
man  of  the  office  of  Secretary  to  one  of  these  Companies  j  and 
that  to  collect  subscriptions  for  them  as  Secretary,  comes  so  near 
to  obtaining  money  upon  false  pretences,  that  if  a  man  is 
indicted  for  so  doing,  he  cannot  be  considered  as  prosecuted 
without  any  reasonable  or  probable  cause. 
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REX  v.  STRATTON  and  Others. 

Sittings  after  H.T.  1809. 

Indictment  for  a  conspiracy  to  deprive  one  Thompson  of  the 
office  of  Secretary  to  the  Philanthropic  Annuity  Society,  and  to 
prosecute  him  without  any  reasonable  or  probable  cause,  for 
obtaining  money  upon  false  pretences. 

It  appeared  that  this  Society  is  an  unincorporated  company, 
with  transferable  shares  -,  that  there  was  a  violent  dispute 
amongst  the  Subscribers  as  to  the  choice  of  a  Secretary ;  that 
one  party,  headed  by  the  Defendants,  cashiered  the  Prosecutor ; 
that  he  still  went  on  collecting  subscriptions,  and  that  they  in- 
dicted him  for  obtaining  money  upon  false  pretences,  of  which 
he  was  acquitted. 

LORD  ELLENBOROUGH. — This  Society  was  certainly  illegal  j 
therefore,  to  deprive  an  individual  of  an  office  in  it,  cannot  be 
treated  as  an  injury.  When  the  Prosecutor  was  Secretary  to  the 
Society,  instead  of  having  an  interest  which  the  law  would 
protect,  he  was  guilty  of  a  crime.  In  Dodd's  case  all  the 
Judges  of  this  Court  were  agreed  upon  the  illegality  of 
these  Associations  5  and  I  understand  there  has  since  been  a 
nonsuit  in  the  Common  Pleas  upon  the  same  ground ;  nor  can  I 
say  that  the  Prosecutor  was  indicted  without  reasonable  or 
probable  cause.  I  thought  he  was  not  guilty  of  the  offence 
imputed  to  him,  because  it  did  not  appear  that  he  acted  with  a 
fraudulent  purpose  j  but  he  did  obtain  the  money  upon  a  false 
pretence  :  he  pretended  that  there  was  then  a  real  legal  Society, 
to  which  he  was  Secretary}  whereas  no  such  Society  existed. 
The  Defendants  must  all  be  acquitted. 
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No.  3. 
The  KING  against  WEBB,  BARBER,  and  Others. 

(14  East,  406.) 

This  was  an  Indictment  found  at  the  Quarter  Sessions  in  War- 
wickshire, and  afterwards  removed  into  this  Court  by  Certiorari. 
The  indictment  contained  eight  counts  ;  upon   the  first,  third, 
and  fourth  of  which  the  Defendants  were  acquitted  at  the  trial. 
The  second  stated  that  the  Defendants,  contriving  and  intending 
to  prejudice  and  aggrieve  divers  subjects  of  the  King,  in  their 
trade  and  commerce,  under  false  pretences  for  the  public  good, 
after  the  24th  of  June  1720,  to  wit,  on  the  1st  August  1S08,  at 
Aston,  near  Birmingham,  in  the  county  of  Warwick,  did,  accord- 
ing to  their  own  device  and  scheme,  make  subscriptions  towards 
raising  a  great  sum  of  money  for  establishing  and  setting  on  foot 
a  certain  new  and  unlawful  undertaking,  tending  to  the  common 
grievance,   prejudice  and  inconvenience  of   great   numbers  of 
the  King's  subjects,  in  their  trade  and  commerce,  that  is  to  say, 
did  make  subscriptions  towards  raising  a  sum  not  exceeding 
^20,000,   to  be  divided  into  not  more  than  20,OOO  parts  or 
shares,    for  the  purpose  of  buying  corn,   grinding   the  same, 
making  bread,  and  dealing  in  or  distributing  of  flour  and  bread, 
and  for   other  purposes  unknown ;  which   undertaking  was  a 
public   undertaking,    and   did   then   and  there  and    still    doth 
relate  to  affairs  in  which  the  trade,  commerce  and  welfare  of 
great  numbers  of  the  King's  subjects  were  and  are  concerned,  to 
wit,  &c.   to  the  common  nuisance  of  all   the  King's  subjects, 
against  the  form  of  the  statute,  and  against  the  peace,  &c.     The 
5th  count  charged  that  the  Defendants  subscribed  towards  collec- 
ting and  raising  by  subscription   a   great  sum  of  money,  not 
exceeding  .§£20,000,  to  be  divided  into  not  more  than  20,OOO 
shares,  for  the  purpose  of  assisting  and  favouring  a  certain  other 
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aew  and  unlawful  undertaking,  tending  to  the  common  grievance, 
&c.  (as  before) ;  and  did  then  and  there  pay,  upon  such  subscrip- 
tion, certain   small  sums,  amounting  in  the  whole  to  a  large 
sum,  to  wit,  s@30  ;  which  last  undertaking  was  a  public  under- 
taking, &c.  (as  before).     The  6th  count  charged  that  the  Defen- 
dants presumed  to  act  as  if  they  were  a  corporate  body,  and 
pretended  to  raise  a  transferable  and  assignable  stock,  without 
any  legal  authority,  and  without  any  charter  from  the  Crown  for 
so  doing,  that  is  to  say,  as  a  corporate  body  for  the  purpose  of 
buying  corn,  grinding  the  same,  making  bread,  and  dealing  in 
or  distributing  of  flour  and  bread,  and  for  other  purposes  un- 
known, and  having  a  number  of  shares,  not  exceeding  20,000, 
transferable   and  assignable  by  and  from  the  holders  of  such 
shares  to  any  other  person  or  persons,  at  the  pleasure  of  the 
holders  thereof,  to  the  common  nuisance  of  all  the  King's  sub- 
jects, &c.   against  the   form   of  the  statute,    &c.    against   the 
peace,  &c.     The  7th  count  charged  that  the  Defendants,  without 
any  legal  authority  and  without  any  charter  from  the  Crown  for 
so  doing,  pretended  to  raise  a  transferable  stock,  and  assignable 
from  the  holders  thereof  to  any  other  person  or  persons,  at  the 
pleasure  of  such  holders,  to  the  common   nuisance,  £c.    and 
against  the  statute,  &c.     The  8th  count  charged  that  the  Defen- 
dants, contriving  and  intending  as  aforesaid,  did,  according  to 
their  own  device  and  scheme,  further  countenance  and  proceed 
in  a  certain  other  new  and  unlawful  undertaking,  tending  to 
the  common  grievance,  prejudice,    and  inconvenience  of  great 
numbers  of  the  King's  subjects,  in  their  trade  and  commerce, 
that  is  to  say,  an  undertaking  for  the  purpose  of  buying  corn,  &c. 
(as  before) ;  which  last  was  a  public  undertaking,  and  did  then 
and  there  and   still  doth   relate  to  affairs  in  which  the  trade, 
welfare  and  commerce  of  great  numbers  of  the  King's  subjects 
were  and  are  concerned,  to  wit,  at  Aston,  &c.  to  the  common 
nuisance,  &c.  against  the  form  of  the  Statute,  &c.  and  against 
the  peace,  &c. 

Upon  these  several  counts  the  Jury  found  a  special  verdict, 
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which  stated  in  substance  that  Birmingham,  in  the  county  of 
Warwick,  is  a  large  and  populous  town,  inhabited  by  many 
persons,  employed  as  labourers  and  workmen  in  divers  manu- 
factories carried  on  there,  and  that,  in  the  year  1796,  the  price 
of  bread  having  risen  to  a  very  great  and  extraordinary  height 
throughout  the  kingdom,  a  Deed-Poll,  dated  the  22d  of  November 
in  that  year,  was  executed  by  the  Defendants  (Barber,  Townshend, 
Warner,  and  Goddington)  and  divers  others  to  the  jurors  un- 
known, the  said  named  Defendants  and  the  said  other  persons 
then  being  inhabitants  of  Birmingham  or  the  neighbourhood 
thereof,  whereby  each  of  the  said  parties,  whose  names  were 
thereunto  subscribed,  mutually  covenanted  and  agreed  with  the 
others,  their  executors,  &c.,  and  assigns,  that  the  parties  thereto 
should  be  joint  traders  and  copartners,  in  the  business  of  buying 
corn,  grinding  the  same,  making  bread,  and  dealing  in  and 
distributing  of  flour  and  bread,  in  such  manner  as  should  be 
thought  most  advantageous  to  the  copartnership  by  the  Com- 
mittee for  the  time  being,  to  be  appointed  in  manner  therein 
mentioned,  and  that  the  copartnership  should  commence  from 
the  1st  of  June  then  last,  and  be  continued  until  determined  in 
manner  thereinafter  mentioned,  and  should  be  carried  on  under 
the  name  or  firm  of  the  Birmingham  Flour  and  Bread  Com- 
pany j  and  also  that  the  said  joint  trade  should  be  carried 
on  upon  a  capital  or  joint  stock  not  exceeding  ^0,000, 
to  be  divided  into  not  more  than  20,000  equal  shares  ;  and  it 
was  by  the  said  deed-poll,  amongst  other  things,  agreed  that 
no  partner  should  hold  more  than  20  shares,  unless  the  same 
should  come  to  him  by  marriage  or  other  means  therein  men- 
tioned j  and  that,,  if  any  transfer,  sale,  or  assignment,  should 
thereafter  be  made,  by  any  of  the  said  partners,  to  any  person 
holding  or  entitled  to  as  many  shares  as  should,  with  the  shares 
so  transferred,  sold  or  assigned,  exceed  20  in  number  for  each 
Member  (except  by  marriage,  bequest,  succession,  or  other  act 
of  law),  that  such  share  or  shares  as  should  exceed  20  for  each 
person  should  sink  into  the  said  capital  or  joint  stock,  for  the 
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benefit  of  the  said  copartnership  ;  that  ground  should  be  bought 
or  rented,    and  proper   mills,    store-rooms,    bake-houses,  and 
other  conveniences.,  should  be  erected,  and  the  business  carried 
on  where  the  Committee  for  the  time  being  should  appoint  -,  and 
that  each  of  the  parties  thereto,  his  executors,  &c.  and  assigns, 
in   respect  of  each   share,    should  weekly   purchase  from  the 
copartnership,  at  the  prices  fixed  by  the  Committee,  such  a 
quantity  of  flour  and  bread,  or  flour  or  bread,  not  exceeding  in 
value  Is.  a- week  for  each  share,  as  the  Committee  should  deem 
expedient ;  that  in  default  of  the  party  paying  for  the  same,  his 
share  should  be  forfeited  and  sold,  £c.     (The  Deed  then  con- 
tained a  provision  for  the  appointment  of  a  Committee  of  21 
partners,  for  the  management  of  the  concern.)     That  the  Com- 
mittee should  convene  a  general  meeting  of  the  partners  when 
they  should  think  proper,  when  a  state  of  the  affairs  of  the  said 
partnership   should  be   laid  before  them,    and   the  votes  of  a 
majority  of  the  partners  in  value  then  present  should  be  final 
and  conclusive — the  votes  to  be  taken  by  shares,  and  not  by 
voices ;  that  the  said  capital  or  joint  stock  should  be  paid  to 
the  Bankers  for  the  time  being,  by  such  instalments  as  should 
be  ordered  by  the  Committee,  so  as  no  call  should  exceed  ^10 
per  cent,  on  each  share,  or  be  made  at  less  than  a  month  from 
the  preceding  call ;  and  every  person,  who  should  neglect  or 
refuse  to  make  good  such  payments  for  a  month,  should  forfeit 
his  shares,  which  should  sink  into  the  joint  stock;   that  no 
partner  should  at  any  time  sell,  assign,  or  transfer,  any  share 
or  interest  in  the  said  joint  trade,  to  or  in  trust  for  any  person, 
unless  the  person  to  or  for  whom  the  same  should  be  sold, 
assigned,  or  transferred,  should  enter  into  such  covenant  or  co- 
venants with  the  partners  for  the  time   being  in  the  said  joint 
trade,  or  with  a  trustee  by  them  or  their  Committee  to  be  ap- 
pointed, for  the  performance  of  all  and  every  the  covenants, 
clauses  and  things  therein  contained,  by  virtue  of  a  power  there- 
inafter contained,  in  the  same  manner  as  such  person  so  selling, 
assigning,  or  parting  with  the  same,  ought  to  do  or  have  done, 
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and  as  such  person,  to  or  for  whom  the  same  should  be  sold, 
assigned  or  transferred,  would  or  ought  to  do  or  have  done  in 
respect  of  such  share  or  shares,  in  case  he  had  originally  been 
a  partner  in  the  said  joint  trade,  and  had  been  a  party  to  and 
executed  the  deed-poll,  as  by  the  said  parties  for  the  time  being, 
or  their  Committee  or  Counsel,  should  be  lawfully  and  reason- 
ably required  j  and  that,  in  case  of  death  or  insolvency  of  any 
of  the  parties  for  the  time  being,  their  legal  representatives  or 
assignees  should  be  considered  as  partners  in  the  said  joint 
trade,  and  should  and  might  hold  and  dispose  of  such  share  or 
shares  of  such  persons,  so  dying  or  becoming  insolvent,  subject 
to  the  terms  in  the  said  deed-poll  contained ;  and  also  that  it 
should  be  lawful  for  a  majority  in  value  of  the  partners  for  the 
time  being,  present  at  any  public  meeting  held  by  notice,  &c. 
from  time  to  time,  to  make  such  additions  to  and  alterations  in 
all  or  any  of  the  said  articles  or  deeds  of  partnership,  and  all 
such  lawful  by-laws  respecting  the  said  joint  trade,  and  for  the 
government  and  advantages  thereof,  as  to  them  should  seem 
proper  and  convenient ;  that  it  should  be  lawful  for  three- 
fourths  in  value  of  the  whole  of  the  partners,  at  any  general 
meeting,  pursuant  to  a  month's  notice,  &c.  to  dissolve  the  said 
joint  trade  or  copartnership.  And,  lastly,  each  of  the  parties 
to  the  deed  promised  and  agreed  with  the  others,  and  also  with 
the  Treasurer  of  the  said  joint  trade  for  the  time  being,  from 
time  to.  time,  to  pay  to  the  Banker  of  the  said  joint  trade,  ggl 
for  each  share,  when  called  for  by  the  Committee,  and  also  all 
other  sums  which  he  should  from  time  to  time  become  indebted 
to  them  for  or  on  account  of  the  said  joint  trade,  &c. — That, 
at  the  time  of  executing  the  said  deed-poll,  the  Defendants, 
Barber,  Townshend,  Goddington,  and  130O  other  persons, 
executing  the  same,  subscribed  divers  sums,  according  to  the 
amount  of  their  several  shares  in  the  said  copartnership  j  and  that, 
after  the  same  had  been  so  executed,  1200  other  persons, 
amongst  whom  were  the  Defendants,  Webb,  Parkes,  Ledsam, 
and  Pritchet,  became  subscribers  to  and  members  of  the  said. 
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copartnership,  and  subscribed  divers  sums  for  the  purpose  of 
carrying  on  the  same,  and  that  the  shares  thereof,  taken  by  the 
several  subscribers  and  members  thereof,  amounted,  at  the  time 
of  taking  the  inquisition,  to  8300,  many  of  which  shares  have 
been,  from  time  to  time,  since  the  establishment  of  the  copart- 
nership, sold  and  transferred,  according  to  the  terms  of  the 
deed-poll,  to  divers  persons  not  originally  members  of  the  co- 
partnership, and  the  transfer  of  such  shares  made  by  the  Chief 
Clerk  to  the  Committee  for  the  time  being,  appointed  by  virtue 
of  the  deed-poll,  and  under  the  direction  of  the  Committee  j 
that,  after  making  the  deed-poll  and  when  a  sufficient  sum  had 
been  subscribed  for  that  purpose,  certain  freehold  premises  in 
the  parish  of  Aston,  near  Birmingliam,  were  purchased,  and  a 
steam-engine,  store-house,  bake-houses,  and  other  buildings, 
erected  thereon,  under  the  directions  of  the  Committee,  ac- 
cording to  the  provisions  of  the  deed,  and  that  the  copartner- 
ship trade  has,  from  the  time  of  the  erection  of  the  engine  and 
buildings,  been  carried  on  under  the  direction  of  such  Com- 
mittee, of  which  all  the  Defendants  have  been  for  the  greatest 
part  of  the  said  time,  and  still  are,  members.  The  jurors 
further  found  that  the  Company  was  originally  instituted  from 
laudable  motives,  and  for  the  purpose  of  more  regularly  sup- 
plying the  town  of  Birmingham  and  the  neighbourhood  with 
flour  and  bread  5  and  that  the  same  was,  in  its  original  institution, 
and  still  is,  beneficial  to  the  inhabitants  at  large  of  Birmingham 
and  its  neighbourhood,  but  is  prejudicial  to  the  bakers  and 
millers  of  the  said  town  and  neighbourhood,  in  their  respective 
trades.  But,  whether  the  copartnership  is  an  unlawful  under- 
taking and  nuisance  within  the  meaning  of  the  Stat.  6  Geo.  I, 
e.  18  ;  and  whether  the  Defendants  have,  in  becoming  members 
thereof  and  subscribing  thereto,  and  acting  therein  as  aforesaid, 
oftended  against  the  Statute,  the  jurors  pray  the  advice  of  the 
Court,  and  find  a  verdict  of  Guilty  on  the  2d,  5th,  6th,  7th, 
£nd  8th  counts,  or  Not  guilty  thereon,  accordingly. 

This  case  was  argued  in  last  Easter  Term,  by  READER  for 
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the  Prosecution  and  BRAMSTON  for  the  Defendants  j  the  argu- 
ments turning  upon  the  application  of  the  Stat.  6  Geo.I.  cap.  18, 
§  18  and  19,  to  the  facts  stated  in  the  special  verdict.  The 
cases  referred  to  in  the  course  of  the  argument  were  DODD'S 
case,  BUCK  v.  BUCK,  and  REX  v.  STRATTON  and  others.  And, 
after  time  taken  by  the  Court  for  further  consideration  of  the 
case, 

Lord  ELLENBOROUGH,  C.  J.,  now  delivered  Judgment.  This 
was  an  Indictment  founded  on  the  Stat.  6  Geo.  I.  cap.  18,  §  18 
and  19,  by  which  certain  mischievous  and  dangerous  under- 
takings, therein  specified,  are  declared  to  be  public  nuisances. 
[After  stating  the  indictment  and  the  substance  of  the  special 
verdict,  his  Lordship  continued.]  The  special  verdict  in  this 
case  has  not  found  that  the  acts  imputed  to  the  Defendants 
were,  in  fact,  grievous,  prejudicial,  or  inconvenient,  to  any  of 
His  Majesty's  subjects,  during  the  time  to  which  the  indictment 
relates :  on  the  contrary,  it  is  found  that  the  undertaking  was 
originally  set  on  foot  from  laudable  motives,  and  that  the  same 
was,  in  its  original  institution,  and  still  is,  beneficial  to  the 
inhabitants  at  large  of  the  town  of  Birmingham  and  its  neigh- 
bourhood -,  but  it  was  urged  that  the  facts  found  to  have  been 
done  on  the  part  of  the  Defendants  are  such  as  the  Statute 
assumes  and  concludes  to  be  grievous,  prejudicial  and  inconve- 
nient to  great  numbers  of  His  Majesty's  subjects,  and  that  they 
must  accordingly  be  deemed  so  in  point  of  law,  though  they  are 
not  found  to  be  so  in  fact.  The  acts  supposed  to  be  made  out 
against  the  Defendants  are  these.  1st,  That  they  have  raised  a 
large  capital  by  small  subscriptions ;  2dly,  That  this  has  been 
done  to  enable  them  to  buy  and  grind  corn,  to  make  bread,  and 
to  deal  in  and  distribute  flour  and  bread ;  3dly,  That  the  shares 
in  this  capital  are  transferable  ;  and  4thly,  That  the  subscribers 
have  presumed  to  act  as  if  they  were  a  body  corporate.  The 
first  and  second  of  these  points  are  certainly  established ;  the 
third  is  made  out  to  a  certain  extent,  but  to  a  certain  extent 
only  j  and  the  fourth  is  not  made  out.  That  the  shares  are  not 
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transferable,  unless  under  the  restriction  that  the  vendee  shall 
enter  into  covenants  to  demean  himself  as  though  he  had  been 
nn  original  subscriber,  is  quite  clear,  because  there  is  an  ex- 
press clause  to  this  effect,  in  the  Deed-poll  of  Sept.  1796.  The 
nature  of  the  thing,  too,  imposes  this  additional  restriction  upon 
the  transfer  of  shares,  that  the  vendee  must  either  be  resident 
at  or  near  Birmingham,  or  must  have  an  agent  there,  because 
the  possession  of  each  share  imposes  upon  the  holder  the  obli- 
gation of  taking  weekly  so  much  bread  and  flour,  not  exceeding 
one  shilling's  worth  per  share,  as  the  Committee  should  fix. 
The  shares  in  the  stock,  therefore,  are  not  generally  transferable, 
but  are  virtually  restricted  to  persons  in  the  neighbourhood 
only :  they  are  tranferable  to  no  one  who  will  not  enter  into 
Covenants  and  take  his  weekly  portions ;  no  one  can  become  a 
purchaser  of  more  than  twenty  shares  j  and,  for  anything  which 
appears  in  the  deed,  it  may  be  essential  that  upon  each  transfer 
the  consent  of  the  other  Members  or  of  the  Committee  should 
be  obtained.  It  is  to  this  extent  only,  and  in  this  manner,  that 
shares  are  transferable.  As  to  the  fourth  point,  that  the  sub- 
scribers have  presumed  to  act  as  if  they  were  a  body  corporate, 
how  is  this  made  out?  It  was  urged  that  they  assumed  a 
common  name,  (which,  however,  does  not  appear  to  have  been 
the  case) — that  they  have  a  committee,  general  meefings,  and 
power  to  make  by-laws ;  but  are  these  unequivocal  indicia  and 
characteristics  of  a  corporation?  How  many  unincorporated 
insurance  companies,  and  other  descriptions  of  persons,  are 
there,  that  use  a  common  name,  and  have  their  committees, 
general  meetings,  and  by-laws !  Are  these  all  illegal  ?  or, 
which  of  these  particulars  can  be  stated  as  being  of  itself  the 
distinctive  and  peculiar  criterion  of  a  corporation  ?  Taking  it, 
then,  that  these  subscribers  have  not  acted  peculiarly  as  a  body 
corporate,  but  that  they  have  raised  a  large  capital,  by  small 
subscriptions,  for  the  purposes  stated,  and  that  the  shares  in 
such  capital  are,  to  the  extent  already  pointed  out,  transferable, 
it  remains  to  be  considered  how  far  this  is  necessarily,  per  se, 


without  any  prejudice  to  any  individual,  constituted  an  offence 
by  the  Stat.  6  Geo.  I.  cap.  18,  §  18  and  19.     The  title  of  that 
Act,  as  far  as  it  has  reference  to  this  subject,  is  for  restraining 
several  extravagant  and  unwarrantable  practices  therein  men- 
tioned.    The  occasion  of  passing  it  is  well  known.     Subscrip- 
tions had,   about  that  period,   been  opened,   to  an  enormous 
extent,    (to  as  much,  it  is  said,  as  ^300,000.000,)   upon  the 
wildest  scheme  imaginable ;  the  shares  in  such  adventures  were 
transferable  :  they  were  as  common  an  article  of  sale  at  market 
as  the  stock  in  the  public  funds,  and  had  been  sold  at  immense 
premiums.     The  first  clause  in  the  Act,  applicable  to  this  subject, 
begins  by  reciting  "  that  it  was  notorious  that  several  undertakings 
"  or  projects  of  different  kinds  had  been  publicly  contrived  and 
''  practiced,  or  attempted  to  be  practiced,  which  manifestly  tended 
'*  to  the   common  grievance,  prejudice,  and  inconvenience  of 
"  great  numbers  of  His  Majesty's  subjects,  in  their  trade  or 
"  commerce  and  other  their  affairs,  and  that  the  persons  who 
"  contrived  or  attempted  such  dangerous  and  mischievous  un- 
"  dertakings  or  projects,  under  false  pretences  of  public  good, 
"  did  presume,  according  to  their  own  devices  and  schemes,  to 
"  open  books  for  public  subscriptions,  and  to  draw  in  many  un- 
<f  wary  persons  to  subscribe  therein,  towards  raising  great  sums 
"  of  money  j  whereupon  the  subscribers  did  pay  small  propor- 
tr  tionsj  which  dangerous  and  mischievous  undertakings  or  projects 
"  related  to  several  fisheries  and  other  affairs,  wherein  the  trade, 
"  commerce,  and  welfare  of  His  Majesty's  subjects,  or  great 
"  numbers  of  them,  were  concerned  or  interested."     This  is 
the  substance  of  the  first  recital,  and  it  seems  to  refer  to  such  un- 
dertakings and  projects  as  tended  to  the  common  grievance,  &c.  of 
many  of  the  King's  subjects,  and  to  subscriptions  upon  such  un- 
dertakings and  projects  only.    The  next   recital  is,  "  that  in 
"  many  cases  the  said  undertakers  and  subscribers  (that  is,  as  it 
' '  should  seem  by  the  first  recital,  the  undertakers  and  subscribers 
"  upon  projects  of  such  a  tendency)  had  presumed  to  act  as  if  they 
"  were  corporate  bodies,  and  had  pretended  to  make  their  sharei 
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«'  in  stocks  transferable  without  any  legal  authority  by  Act  of 
"  Parliament  or  Charter,  and  in  some  cases  the  undertakers  or 
"  subscribers  had  acted  or  pretended  to  act  under  some  charter, 
tf  granted  for  special  purposes  therein  expressed,  and  had  used 
"  such  charters  for  raising  joint  stocks  and  making  transfers,  for 
V  their  own  private  lucre,  which  were  never  intended  by  the 
:t  charter,  and  in  some  cases  the  undertakers  or  subscribers 
"  had  acted  under  some  obsolete  charter;  that  many  other 
"  unwarrantable  practices,  stated  to  be  too  many  to  enumerate, 
''  had  been,  were,  and  might  be  contrived,  &c.,  to  the  ruin 
tc  and  destruction  of  many  of  the  King's  subjects,  if  a  timely 
"  remedy  were  not  provided  j  and  that  it  was  become  abso- 
•"  lutely  necessary  that  all  public  undertakings  and  attempts, 
<(  tending  to  the  common  grievance,  prejudice  and  inconvenience 
"  of  the  King's  subjects  in  general,  or  great  numbers  of  them, 
*'  in  their  trade,  commerce,  and  other  lawful  affairs,  should  be 
''  effectually  restrained  and  suppressed  by  suitable  and  adequate 
"  punishments.  It  then,  for  suppressing  such  mischievous 
"  and  dangerous  undertakings  and  attempts,  and  preventing 
"  the  like  in  future,  proceeds  to  enact  that  all  and  every  the 
ff  undertakings  and  attempts,  described  as  aforesaid,  and  all 
''  other  public  attempts  and  undertakings,  tending  to  the  com- 
'*  mon  grievance,  &c.  of  the  King's  subjects,  or  great  numbers 
tf  of  them,  in  their  trade,  commerce,  and  other  lawful  affairs, 
' '  and  all  public  subscriptions,  receipts,  payments,  assignments, 
<f  transfers,  &c.  and  all  other  matters  and  things  whatsoever, 
<f  for  furthering,  countenancing,  or  proceeding  in  any  such 
<e  undertaking  or  attempt,  and  more  particularly  the  acting  or 
<(  presuming  to  act  as  a  body  corporate,  the  raising  or  pre- 
"  tending  to  raise  transferable  stock,  the  transfering  or  pre- 
"  tending  to  transfer  any  share  in  such  stock,  without  legal 
"  authority  by  Act  of  Parliament  or  Charter,  and  all  acting  or 
"  pretending  to  act  under  any  charter,  granted  for  special  pur- 
f(  poses,  by  persons  using  such  charter,  for  raising  a  capital 
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"  stock  or  making  transfer  of  such  stock,  where  such  charter 
"  did  not  design  the  raising  or  transfering  such  stock,  and  all 
"  acting  or    pretending  to   act   under    any  obsolete   charter, 
•«  become  void  or  voidable  by  non  user  or  abuser,  or  for  want  of 
"  elections,  shall  be  deemed  illegal  and  void."     What  is,  there- 
fore, thus  described  as  illegal,  may  be  divided  into  two  classes  : 
first,    the  undertakings  described   in  the   preamble,  especially 
those  in  which  the  parties  pretend  to  act  as  a  body  corporate  or 
to  have  transferable  stock;    and,    secondly,  all  other  under- 
takings tending  to  the  common  grievance,  &c.  of  the  King's 
subjects,  or  great  numbers  of  them,  in  their  trade,  commerce, 
or  other  lawful  affairs,  raising  transferable  stock,  &c.  &c.     The 
19th  section  provides  that  all  such  unlawful  undertakings  and 
attempts,  so  tending  to  the  common  grievance,  &c.  as  before,  and 
the  making  or  taking  any  subscription  for   that  purpose,  the 
receiving  or   paying  any   money   on   such   subscriptions,    the 
making  or  accepting  any  transfer  or  pretended  transfer  of  any 
share  or  shares  upon  such  subscriptions,  and  all  and  every  other 
matter  and  thing  for  furthering,  countenancing  or  proceeding 
in  any  such  unlawful  undertaking  or  attempt,  and  more  parti- 
cularly the  several  acts  more  particularly  prohibited  in  the  pre- 
ceding clause,  of  acting  as  a  corporate  body,  raising  transfer- 
able  stock,    or   assigning   any    share   therein,    without    legal 
authority,  and  acting  under  charters,  &c.  shall  he  deemed  pub- 
lie  nuisances,  and  shall  be  tried  as  such,  and  all  offenders  therein 
shall  be  liable  to  the  punishment  to  which  persons  convicted  of 
public  nuisances  are  subject,  and,  moreover,    shall  incur  and 
sustain  any  further  pains,  &c.  as  were  ordained  by  the  Statute 
of  Provision  and  Praemunire,  made  16  Ric.  II.  that  is,  forfeiture 
of  all  lands,  goods,  and  chattels,  and  imprisonment   for  life. 
By  §  20,  any  merchant  or  trader  suffering  particular  damage 
in  his  trade,  &c.,    by  occasion  or  means  of  any   undertaking 
or  attempt,  matter  or  thing,  by  that  act   declared   unlawful, 
is  entitled  to  remedy  by  action;    and,   by   §  21,  any  broker, 
bargaining  for  buying,  selling,  &c.    any  share  or  interest  in 
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any  of  the  undertakings  by  that  Act  declared  to  be  unlawful, 
or  in  any  stock  or  pretended  stock  of  such  undertakers,  shall 
be  rendered  incapable  of  again  acting  as  a  broker,  and 
forfeit  a£500.  The  Act  then  contains  provisoes  that  it  shall  not 
extend  to  undertakings  settled  before  the  24th  of  June  1718,  nor 
to  the  two  companies  established  under  that  Act,  viz.  the  Royal 
Exchange  and  London  Assurance  Companies,  nor  to  the  South 
Sea  Company,  nor  to  the  carrying  on  home  or  foreign  trade  ia 
partnership,  in  such  manner  as  had  usually  been  done  and  before 
that  Act  might  legally  be  done,  nor  to  corporations  before  created 
for  carrying  on  trade,  nor  to  subscriptions  for  enlarging  the  Stock 
of  the  South  Sea  Company,  nor  to  the  East  India  Company. 
Upon  this  view  of  the  Statute,  we  think  it  impossible  to  say  that 
it  makes  a  substantive  offence  to  raise  a  large  capital  by  small 
subscriptions,  without  any  regard  to  the  nature  or  quality  of  the 
objects  for  which  the  capital  is  raised,  or  whatever  might  be  the  pur- 
poses to  which  it  was  to  be  applied.  The  recital  in  the  Act,  as  far 
as  it  refers  to  subscriptions,  is  this,  that  the  persons  who  contrive 
such  dangerous  and  mischievous  undertakings  or  projects  (i.  e. 
guch  as  manifestly  tend  to  the  common  grievance,  &c.)  under 
false  pretences  of  public  good,  do  presume,  according  to  their 
own  devices  and  schemes,  to  open  books  for  public  subscriptions, 
and  draw  in  many  unwary  persons  to  subscribe,  &c.  The  sub- 
scriptions, therefore,  which  the  preamble  contemplated,  were 
subscriptions  upon  dangerous  and  mischievous  projects,  where  the 
pretences  of  public  good  were  false  and  where  the  unwary  were 
the  persons  who  were  drawn  in  to  subscribe.  The  enacting  part, 
in  §  18,  where  it  refers  to  subscriptions,  makes  illegal  all 
public  subscriptions,  &c.,  for  furthering,  countenancing  or  pro- 
ceeding in  any  such  undertaking  or  attempt,  that  is,  such  under- 
takings or  attempts  as  are  specially  pointed  out  in  the  preamble, 
or  any  other  public  undertaking  or  attempt  tending  to  the  common 
grievance,  &c.  The  enacting  part  of  §  19  relates  to  all  such 
•unlawful  undertakings  and  attempts  so  tending  to  the  common 
grievance,  &c.,  and  the  making  or  taking  of  any  subscriptions 
for  that  purpose,  &c.  It  is  only,  therefore,,  where  the  subscription 
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Is  with  reference  to  undertakings,  &c.  which  the  Act  prohibits, 
that  it  is  illegal :  the  Act  does  not  apply  indiscriminately  to  all 
subscriptions.  The  purpose  for  which  this  capital  was  raised,  viz. 
the  buying  corn,  &c.  not  manifestly  tending  to  the  common 
grievance,  and  being  in  the  case  expressly  found  to  be  beneficial, — 
the  only  remaining  question  is  this,  Whether,  as  the  shares  in 
this  institution  are,  to  the  extent  which  has  been  pointed  out, 
transferable,  the  Defendants  have  offended  against  this  Act,  in 
respect  of  having  raised  such  a  subscription  of  transferable  stock  ? 
It  may  admit  of  doubt  whether  the  mere  raising  transferable 
stock  is  in  any  case,  per  se,  an  offence  against  the  Act,  unless  it 
has  relation  to  some  undertaking  or  project  which  has  a  tendency 
to  the  common  grievance,  prejudice,  or  inconvenience  of  His 
Majesty's  subjects,  or  of  great  numbers  of  them.  The  mischief 
intended  to  be  remedied  arose  from  such  projects  and  undertak- 
ings ;  and  the  suppression  of  such  projects  and  undertakings 
seems  to  be  the  greater  object  of  the  Act.  But,  without  entering 
particularly  into  that  point,  it  may  be  sufficient  to  say  here,  that, 
in  the  qualified  extent  to  which  these  shares  are  transferable,  it 
cannot  be  said  that  there  has  been  such  a  raising  of  transferable 
stock  as  to  fall  clearly  within  the  scope  of  the  Act.  It  was  not 
the  object  of  the  undertaking  to  raise  stock  for  the  purposes  of 
transfer,  nor  to  make  such  stock  a  subject  of  commercial  specu- 
lation or  adventure  :  it  is  made  expressly  transferable,  to  no  one 
individual,  to  a  greater  amount  than  £%Q;  and  the  purchaser  is 
obliged,  in  every  case,  to  enter  into  covenants,  and  to  comply 
with  the  condition  of  taking  from  the  institution  a  weekly  supply 
of  bread  and  flour.  For  these  reasons,  we  think  that  the  facts 
stated  in  this  special  verdict  do  not  bring  the  Defendants  within 
the  prohibition  of  this  Act  of  Parliament,  so  as  to  make  them, 
according  to  the  fair  sense  and  meaning  of  it,  liable  to  be  found 
guilty  on  any  of  the  counts  in  this  indictment,  and  that  thejudg^ 
ment  must,  therefore,  be  entered  for  the  Defendants. 
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'No.    4. 
PRATT  v.  HUTCHINSON. 

(15  East,  511.) 

In  Debt  on  Bond,  dated  the  17th  December,  1809,  whereby 
the  Defendant  bound  himself,  in  the  penal  sum  of  sgMO,  to  the 
Plaintiff,  as  Treasurer  to  the  Society  called  The  Greenwich 
Union  Building  Society.     The  declaration  stated  the  condition 
of  the  Bond,  reciting  that  by  a  certain  Deed  of  Rules  and 
Regulations,  dated  7th  of  January,  1809,  one  T.  M.  and  I.  K., 
with  divers  others,  had  founded  a  Society,  called  The  Greenwich 
Union  Building  Society,  to  raise,  by  monthly  subscriptions,  a 
fund  or  capital,  to  be  laid  out  in  building  houses,  and  to  divide 
the  same  between  them,  under  and  subject  to  the  rules  and 
regulations  thereinafter   expressed;  and  that  it  was  by  the  1st 
Article  in  the  said   Deed  declared,   that   the    Society  should 
consist  of  no  more  than  50  members,  holding  in  the  whole  not 
more   than   200  shares  of  £210  each  ;    and  that,  by  the  5th 
Article,  the  members  should   draw   lots,  from   time  to   time, 
as  often  as  the  funds  of  the  Society  amounted  to  <£lOO  clear: 
and,  by  the  8th,  9th,  10th,  and  llth  Articles,    every   share 
should  consist  of  a  dwelling-house  of  the  best  materials,  to  be 
completed  in  a  workmanlike  manner,  and  should  be  begun  by 
the  bricklayer  and  carpenter  thereinafter  named>  within  one 
week  after  every  notice  for  that  purpose,  and  should  be  roofed 
in  within  three  weeks,  and  completed  within  six  months  after 
such  notice  ;    in  default  of  which,  the  bricklayer,  carpenter, 
or  other  tradesman,  should  forfeit  for  his  neglect   £5  per  cent, 
upon  their  respective  bills.     Then   followed  clauses,  that  no 
money  should  be  advanced  to  any  tradesman  until  the  house 
ordered  should  be  completed  to  the  satisfaction  of  the  Society'* 
Surveyor,  and  then  the  Treasurer  should  have  an  order  from 
the  Society  to  pay  the  several  bills ;  and  that,  from  the  time 
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such  house  should  be  finished,  the  member  owning  the  same 
should  pay  to  the  Society,  £5  per  .cent,  per  annum  on  the 
^210  share  so  drawn  and  advanced,  until  the  final  close  of  the 
Society,  by  each  member  having  paid  his  £21O  on  each  share  held 
by  him;  and  that  every  member,  who   should  have  built  his 
house  previous  to  his  having  a  prize  or  share,  which  he  should 
be   permitted   to   do,     should,     whenever  he   should   be   the 
successful  drawer,   be  paid  o£210  for  every  share  he  should 
hold,   provided  he  employed  the  tradesmen  to  build  the  same, 
appointed  by  the  Society,   and  not  otherwise ;    and,  in  case 
the   said   tradesmen  should  not  have  been  paid    by  the  said 
member,  they  should  be  paid  by  the  Treasurer,  &c.  in  the  first 
place,  and  the  surplus  only,  if  any,  of  the  said  £%  10  paid  to 
such  member.     By  Article  13,  each  person,  on   having  the 
^210  advanced  on   each  share,  should  deposit  his  title-deeds, 
or  other  good  security  to  the  satisfaction  of  the  Society,  in  the 
Treasurer's  hands,  till  the  final  close  of  the  Society ;  and  further 
reciting  that  T.  Mumford  and  J.  Skeen  had  become  entitled  to 
one  share,  and  entitled  as  such  to  the  advance  from  the  Society  of 
^210,  on  depositing  their  title-deeds,  or  giving  good  security 
as  aforesaid,-  and  that  the  Society  had  agreed  to  accept  the  joint 
and   several  bond  of  them,  and  of  the  Defendant  and  one  H. 
Caslin,  as  their  sureties,  for  the  due  payment  of  the  interest 
for  the  money  advanced  to  them,  and  for  all  future  payments 
to  them  by  the  Rules  of  the  Society,  and  also  for  the  due  per- 
formance by  them  of  the  said  Rules ;  and  that  the  Plaintiff,  as 
Treasurer,    had  paid  to  Mumford  and   Caslin  £210  on   one 
share.     The  condition  of  the  Bond  was,  that  if  Mumford  and 
Skeen  should  pay  to  the  Treasurer,  for  the  use  of  the  Society, 
interest  on  the  said  sum  of  £210,  so  advanced  to  them,  at  the 
rate  of  £5  per  cent,  and  also  the  monthly  subscription  of  two 
guineas  upon  their  said  share,  until  the  final  close  and  determi- 
nation of  the  Society,  and  also  keep  all  the  Rules,  &c.,  then 
the  Bond  to  be  void.     The  Declaration  then  alleged  several 
breaches  in  nonpayment  of  the  interest  and  monthly  subscrip- 
tions for  a  certain  time. 
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The  Defendant  pleaded  that  after  the  making  of  the  Act  of 
the  6th  Geo.  1.,  c.  18,  the  said  Society  was  founded  for  raising 
a  joint  stock  by  small  monthly  subscriptions,  and  making 
transferable  shares  of  the  same  ;  and  that,  by  the  3d  Article 
of  the  Deed  of  Rules,  &c.,  it  was  declared  that  the  members 
should  meet  on  the  first  Thursday  in  every  month,  &c.,  when  the 
books  should  continue  open  for  two  hours,  and  each  member 
should  pay  two  guineas  on  every  share  held  by  him,  until  .£210 
should  be  paid  for  each  share;  such  payments  to  be  made  to 
the  Treasurer,  &c.,  and,  by  the  4th  Article,  any  member 
neglecting  to  make  his  payment  at  such  meeting  should 
forfeit  2s.  6d. ;  and,  if  such  arrears  and  forfeiture  were  not 
paid  at  the  next  meeting,  then  he  should  forfeit  5s.,  and  for  a 
third  like  default  10s.  6d. ;  and  if,  after  notice,  he  should  neg- 
lect to  comply  with  the  Articles,  he  should  be  excluded,  and 
the  money  advanced  by  him  forfeited,  unless  he  should  provide 
a  person,  within  three  months  from  his  last  default,  who 
should  be  voted  eligible  to  become  a  member  by  the  Society, 
in  which  case  the  member  selling  his  share  should  forfeit  10 
per  cent,  upon  his  subscription  for  the  benefit  of  the  Society, 
unless  the  default  appeared  to  happen  from  the  misfortune  of 
the  person  so  selling  his  share.  And,  by  the  30th  Article, 
every  member  should  have  full  power,  at  all  times,  to  sell 
his  shares  privately,  whenever  and  at  what  price  he  should 
think  proper  j  and  that  the  Secretary  should  transfer  the  same, 
in  the  transfer-book  of  the  Society  ;  and  that  every  transfer 
should  be  signed  and  witnessed  by  the  Secretary,  provided  that 
every  purchaser  becoming  a  member  should,  on  his  admission, 
become  a  party  to  the  Articles,  and  duly  execute  and  observe 
the  same;  and  that  no  person  should  be  permitted  to  purchase 
any  share  until  he  should  have  been  first  proposed  and  approved,  at 
a  meeting  of  the  said  Society,  by  at  least  three- fourths  of  the 
members  present;  and  that  by  the  28th  Article  it  was  declared 
that  certain  tradesmen  (named)  should  be  employed  by  the 
Society,  in  their  several  capacities,  and  no  others.  And  then 
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the  Defendant  averred  that  the  Society  was  not  established 
either  by  Act  of  Parliament,  or  Charter,  or  other  legal  authority 
and  that  the  obligation  declared  on  was  void  in  law,  by  force  of 
the  statute. 

To  this  there  was  a  general  demurrer. 

MARRY  ATT  was  to  have  argued  in  support  of  the  demurrer, 
but  the  Court  thought  it  unnecessary  to  hear  him. 

LORD  ELLENBOROUGH,  C.  J.  called  on  the  Defendant's 
Counsel  to  state  upon  what  grounds  it  could  be  contended 
that  the  shares  created  by  this  agreement  were  transferable  stock, 
within  the  meaning  of  the  Statute  6  Geo.  I.  c.  18.  s.  18,  when 
the  holder  had  not  the  power  of  transferring  his  share  except 
upon  certain  conditions,  namely,  upon  the  purchaser  being 
approved  by  the  Society,  and  becoming  a  party  to  the  Articles. 

COMYN,  for  the  Defendant,  said  that  the  plea  had  been  put 
in  before  the  decision  of  the  Court,  in  the  case  of  The  King 
against  Webb  and  dthers,  was  known,  and  upon  the  opinions 
intimated  in  the  former  cases,  which,  he  submitted,  were  not 
impugned  in  this  respect  by  Webb's  case,  in  which  the  nuisance 
of  that  particular  undertaking  was  expressly  negatived  by  the 
special  finding  of  the  Jury,  which  stated  that  the  Company 
was  originally  instituted  from  laudable  motives,  and  that 
it  then  was  and  still  continued  to  be  beneficial  to  the  inhabi- 
tants at  large  of  Birmingham,  where  it  had  been  set  on  foot. 
[BAYLEY,  J.  The  plea  does  not  allege  generally,  as  a 
question  for  the  Jury,  that  this  Society  was  prejudicial  to 
the  public  at  large  j  and,  therefore,  unless  it  be  brought 
within  the  Statute,  it  is  no  answer.]  Taking  it,  then,  not 
to  be  within  the  Statute,  so  far  as  the  right  of  transfer  of  the 
shares  is  of  a  limited  nature,  it  is  still  within  it  as  a  project 
for  raising  a  large  sum  for  building  houses  by  small  subscrip- 
tions, which  is  one  of  the  very  speculations  mentioned  in 
Anderson's  History  of  Commerce,  as  one  of  the  bubbles  of 
the  day  which  gave  rise  to  the  Act  of  Parliament.  Then  the 
stipulation  in  the  Articles,  that  certain  persons  only  shall  be 
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employed  in  the  building,  and  not  others,  is  in  restraint  of 
trade  and  against  the  general  policy  of  the  law.  [Lord 
ELLENBOROUGH,  C.  J.  How  can  it  be  said  to  be  in  restraint 
of  trade,  to  contract  for  the  employment  of  particular  trades- 
men, in  whom  the  parties  have  a  confidence  ?]  It  would  not 
be  illegal  in  individuals,  exercising  their  own  judgment 
upon  it  j  but  persons  cannot  indiscriminately  combine  not  to 
employ  any  other  than  certain  persons.  [Lord  ELLENBOROUGH, 
C.  J.  The  combination  must  be  for  some  illegal  object ; 
but  there  is  nothing  illegal  in  stipulating  to  employ 
particular  persons  only  in  the  building.]  The  clubbing 
together  of  numbers  of  persons,  with  transferable  shares, 
even  though  limited  for  the  purpose  of  carrying  on  trade, 
was  one  of  the  very  mischiefs  intended  to  be  prevented 
by  the  Act.  It  is  calculated  to  put  down  individual  industry 
and  competition,  which  is  most  advantageous  for  the  public. 
If  fifty  persons  may  do  this,  why  may  not  a  thousand  > 
[BAYLET,  J.  That  would  bring  it  to  a  question  of  fact  for 
the  consideration  of  the  Jury,  whether  the  extent  of  the 
numbers  engaged  in  such  undertakings  was  not  prejudicial* 
in  fact,  to  the  public.  LE  BLANC,  J.  When  every  member 
has  paid  his  «s£210,  as  I  read  it,  the  engagement  is  to  close.] 
Lord  ELLENBOROUGH,  C.  J.,  said  that  the  Court  were  all 
clearly  of  opinion  that  there  was  no  pretence  for  the  objection 
made  upon  the  Statute  by  the  Defendant,  and  gave  judg- 
ment for  the  Plaintiff. 
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No.   5. 
CARLEN  v.  DRURY. 

(I  Ves.  &  B.  154.) 

By  Indenture,  dated  the  21st  June,  1808,  the  Plaintiffs, 
the  Defendants,  and  divers  other  persons,  agreed  to  become 
partners  in  a  concern  called  The  Bankside  Brewery,  for  a  term 
of  ninety-nine  years,  subject  to  certain  regulations,  amongst 
which  were  the  following : — That  the  affairs  of  the  concern 
should  be  conducted  byDruryand  two  other. of  the  Defendants, 
by  name,  as  managers,  at  a  certain  salary}  each  partner 
to  possess  a  several  and  distinct  right  to  his  share,  so  that 
it  should  go  to  his  representatives,  and  not  accrue  to  the 
survivors  ;  that  the  managers  may,  at  any  general  meeting, 
be  removed,  and  other  persons  elected,  such  removal  being 
approved  at  a  second  general  meeting;  that  general  meetings, 
for  the  adjustment  of  the  affairs  of  the  partnership,  shall  be 
held  at  Lady-day  and  Michaelmas,  or  within  a  month  after- 
ward, at  such  place  as  the  managers  shall  appoint ;  that  a 
committee  of  twelve  of  the  partners  shall  be  annually 
appointed,  for  auditing  the  accounts,  and  to  advise  the 
managers  for  the  better  carrying  on  the  trade  j  and,  in  case 
the  managers  should  misbehave  themselves,  this  committee, 
or  any  seven  of  them,  were  authorised  to  call  a  special  general 
meeting  of  the  co-partners,  to  make  a  report  thereon.  The 
committee  were  to  meet  every  six  weeks,  and  in  case  of 
emergency  oftener,  if  two-thirds  of  it  saw  fit.  The  managers 
were  invested  with  full  authority  to  regulate  the  general  affairs 
of  the  concern,  as  factors,  in  case  the  affairs  of  the  concern 
became  embarrassed,  in  the  opinion  of  the  committee,  or  any 
seven  of  them.  A  general  meeting  was  to  be  convened,  to 
consider  whether  the  capital  should  be  increased,  or  the 
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partnership  dissolved  ;  but  no  dissolution  was  to  take  place 
till  twice  deliberately  put  and  carried  by  a  majority  of  three- 
fourths  of  the  partners  at  a  general  meeting  ;  and  unless 
confirmed  by  a  similar  majority  at  a  subsequent  general 
meeting,  specially  to  be  convened.  This  Deed  was  subscribed 
by  between  two  and  three  hundred  persons. 

A  Bill  was  filed  by  the  Plaintiffs,  who  were  six  of  the 
Committee,  on  behalf  of  themselves  and  all  other  the  partners, 
against  the  Defendants,  three  of  whom  were  the  Managers, 
and  six  of  whom  were  Committee-men  j  alleging  circum- 
stances of  gross  mismanagement  and  neglect  on  the  part  of 
the  Managers,  and  praying  an  account,  a  dissolution  of  the 
partnership,  that  a  Receiver  might  be  appointed,  and  in  the 
mean  time  that  the  Defendants  might  be  enjoined  from 
receiving  the  rents,  from  contracting  debts,  and  collecting 
the  effects  of  the  concern,  &c. 

A  motion  was  made  for  an  injunction  and  receiver. 

Sir  SAMUEL  ROMILLY  and  Mr.  BELL  for  the  motion. 

Mr.  HART  and  Mr.  WEAR,  Mr.  LEACH  and  Mr.  SHADWELL, 
and  Sir  ARTHUR  PIGGOTT,  for  the  several  Defendants. 

No  substantial  ground  has  been  laid  for  the  extraordinary 
interference  of  this  Court.  The  Plaintiffs,  who  are  only  six 
out  of  three  hundred  persons,  might,  if  really  aggrieved,  have 
resorted  to  the  means  of  redress  given  them  by  the  Articles. 
They  have  no  right  to  come  here  until  they  have  failed  in 
obtaining  justice,  in  pursuing  the  course  suggested  by  the 
Articles.  Besides,  the  partnership  itself  is  illegal  within  the 
very  terms  of  the  Act.  The  King  v.  Dodd.  The  King  v.  Webb. 

If  persons  conspire  to  raise  transferable  shares,  it  is  a 
nuisance  within  the  words  of  the  statute,  and  the  undertaking 
by  which  it  is  to  be  effectuated  is  itself  void.  The  Act,  which 
is  founded  on  the  soundest  rules  of  policy,  will,  if  this  part- 
nership stands,  be  directly  evaded. 

Sir  SAMUEL  ROMILLY,  in  reply. — There  is  no  ground  to 
contend  that  this  case  comes  within  the  Act.  The  decision  of 

H  2 


100 

The  King  v.  Webb  proceeded  on  the  ground  that  the  share* 
were  not  transferable  but  on  certain  conditions.  In  the 
principle,  the  present  case  is  the  same  as  that,  which  bears 
no  resemblance  to  The  King  v.  Doddt  a  case  decided  on 
another  ground.  The  objection  taken  to  the  interference  Of 
the  Court,  that  there  are  other  means  of  redress  pointed  out, 
by  calling  a  general  meeting,  cannot  prevail  against  the 
pressing  occasion  for  such  interference,  the  concern  being 
threatened  with  immediate  ruin  if  that  interference  shall  be 
delayed.  Nothing  can  more  strongly  prove  this  than  the  fact 
that,  though  the  original  capital  was  upwards  of  .flOOjOOO,  the 
present  funds  scarcely  amount  to  £l  1,000,  not  more  than 
two  shillings  in  the  pound. 

The  LORD  CHANCELLOR. — I  do  not  enter  into  the  question 
whether  this  partnership  falls  within  the  terms  of  the  Act, 
which,  according  to  the  view  I  take  of  the  present  motion,  it 
is  unnecessary  to  consider.  I  also  lay  out  of  my  view  the 
small  interest  which  the  Plaintiffs  possess  in  this  concern, 
though  bound  to  recollect  the  amount  of  their  share  compared 
to  the  whole  value.  Whether  this  concern,  which  commenced  in 
1808,  be  or  not  a  nuisance  within  the  terms  of  the  Act,  it  is  cer- 
tainly of  great  importance  to  the  parties  interested  to  be  aware  of 
their  rights  and  responsibilities.  I  hold  it  clear,  in  the  first  place, 
that,  according  to  the  rule  of  law,  the  person  who  takes  upon 
himself  the  management,  is  answerable  to  the  whole  extent  of 
his  engagements ;  secondly,  that  each  individual  is,  at  law, 
answerable  for  the  amount  of  the  whole  of  the  debts  of  the 
concern  ;  and,  thirdly,  that  each  individual  is  liable  to  a  con- 
tribution for  what  the  Agents  have  paid.  But,  where  the  nature 
of  the  institution  necessarily  requires  a  great  number  of  persons 
to  be  concerned,  it  is  impossible  for  the  strong  arm  of  the  law, 
however  powerful,  to  grasp  them  all.  In  the  present  instance, 
there  is  not  only  nothing  to  prevent,  but  the  very  terms  of  the 
Articles  provide  that  160O  persons  may  eventually  be  interested 
HI  the  concern .  I  agree  with  what  has  been  urged  for  the  Plaintiffs, 
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that  if  the  means  of  redress  provided  by  the  parties  themselves, 
in  the  Articles,  are  not  effectual,  this  Court  will  interfere. 
These  parties  have,  however,  put  themselves  under  the  control 
of  a  Committee,  as  to  many  things  of  considerable  importance 
to  their  interest.     They  seem  to  have  been  aware  of  the  incon- 
venience arising  from  the  number  of  proprietors,  and  as  it  was 
material  for  them  to  guard  against  disputes  so  likely  to  be 
generated  under  this  order  of  things,  Managers  are  provided} 
and,  that  this  might  not  be  insufficient,  two  annual  meetings  are 
to  be  held.     It  is  true,  these  meetings  are  to  be  at  the  discre- 
tion of  the  Managers  ;  but  I  have  no  difficulty  in  saying  that 
this  Court  would  compel  the  Managers  to  appoint  meetings, 
this  being  but  casus  omissus  in  the  Articles.    They  likewise 
provide  for  removing  the  Managers;  and,  not  trusting  entirely 
to  their  providence,  make  a  provision  for  a  standing  Com- 
mittee of  twelve  persons.     If  the  conduct  of  the  Managers 
came  under  the  discussion  of  the  Committee,  there  must,  as  I 
construe  the  Articles,  be  a  subsequent  meeting,  to  determine 
whether  the  Managers  should  be  dismissed  or  not  j  but  the 
Articles  provide  that  a  dissolution  shall  only  take  place  in  one 
instance.     Here,  however,  I  observe  that  there  is  a  principle 
of  a  Court  of  Equity,  paramount  to  these  agreements,  in  respect 
of  which  this  Court  will  interfere,  but  not  in  the  first  instance. 
In  order  to  obtain  that  interference,  a  case  of  breach  of  engage- 
ment or  abuse  of  trust  must  be  established,   to  the  perfect 
satisfaction  of  the  Court;  that  persons  will  not,  according  to 
their  duty,   attend  to  the  interests  of  the  concern.     The  Ma- 
nagers of  this  concern  are  entrusted,  to  a  great  extent,  to 
increase  the  capital  at  their  discretion,  which  I  take  to  be  a  very 
material  circumstance.    This  Court  is  not  to  be  required,  on 
every  occasion,  to  take  the  management  of  every  Play-house 
and  Brew-house  in  the  kingdom  ;  but  if  the  case  justifies  the 
interference  of  the  Court,  it  may  appoint  a  Manager  in  the 
interim,  for  the  purpose  of  winding  up  and  putting  an  end  to 
the  concern.    The  Court,  however,  is  not  at  once  to  assume 
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that  the  Committee  will  not  act.    Here  are  twelve  Trustees.    Is 
it,  then,  founded  in  contract,  that  six  can  come  here  ?     That  is  a 
case  actually  shut  out.    They  come  here,  then,  on  the  ground, 
not  that  the  contract  furnishes  no  redress,  but  that  there  is  bad 
management.      Suppose  that,    after    the  appointment    of  a 
receiver,  the  second  meeting  should  take  place,  and  it  should 
be  decided,  at  that  meeting,   that  the  concern  should  go  on  as 
usual,  or  in  some  other  manner,  differently  from  the  course  I 
had  ordered  -,  what  would  be  the  result  ?     If,   however,  a  case 
of  delinquency  should  be  clearly  made  out,  I  do  not  hesitate  to 
declare  that  the  Court  would  act  j  but  there  must  be  a  positive 
necessity  for  the  interference  of  the  Court,  arising  from  the 
refusal  or  neglect  of  the  Committee  to  act.     That  may  raise  a 
case  for  prompt  and  immediate  interference,  which  I  cannot 
say  exists  at  present.     I  express  no  opinion  on  the  questions, — 
Whether  this  is  a  legal  partnership,  and,  taking  it  to  be  so — 
Whether  the  Plaintiffs  can  file  a  Bill  for  a  dissolution  on  behalf 
of  nearly  three  hundred  other  persons,  observing  merely  the  dif- 
ficulty that  must  arise,  if  those  other  persons  wish  the  partnership 
to  be  carried  on,  and  if  the  Society  be  answerable  to  the  Managers, 
and  bound  to  a  contribution  to  losses,  &c.  whether  any  one 
can  institute  a  suit  here,  without  offering  to  contribute  j  but, 
confining  myself  to  the  object  of  the  present  motion,  I  think  I 
cannot  now  interfere,  the  Plaintiffs  having  a  remedy  in  their 
own  hands,  to  which  they  have  not  resorted  j  desiring  to  be 
understood  not  to  repudiate  the  jurisdiction,  but  that  I  will  not 
interfere  before  the  parties  have  tried  that  jurisdiction  which 
the  Articles  have  themselves  provided. 
The  motion  was  refused  with  costs. 
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No.  6. 
ELLISON  v.  BIGNOLD. 

(2  Jac.  &  VV.  503.) 

The  Bill  in  this  cause  was  filed  by  ten  of  the  Directors  of  a 
Society  called  The  National  Union  Fire  Association ,  on  behalf  of 
themselves  and  the  other  Members,  against  Thomas  Bignold 
and  another  person,  also  Directors  of  the  said  Society.  The 
Association  was  formed  by  a  Deed  dated  in  March  1819,  aid 
expressed  to  be  made  between  the  persons,  whose  names  were 
or  should  be  subscribed  in  the  schedule  thereto,  of  the  one  part, 
and  certain  Trustees  of  the  other  part ;  by  which  it  was  wk- 
nessed,  that  the  persons,  parties  of  the  first  part,  had  resolved 
and  agreed,  and  did  by  way  of  declaration  and  not  of  covenant, 
spontaneously  and  fully  consent  and  agree  to  establish  a  volun- 
tary Fire  Society,  for  the  purpose  of  securing  to  the  Members 
pecuniary  remuneration  for  losses  by  fire.  The  parties  of  the 
first  part  then  covenanted  with  the  Trustees  to  observe  and 
perform  the  articles  and  provisoes  of  the  Deed. 

The  Deed  contained  various  Articles,  the  principal  of  which 
were  to  the  following  effect.  Every  person  executing  the  Deed, 
or  any  other  instrument  obliging  him  to  its  stipulations,  became  a 
Member  of  the  Society,  and  was  to  receive  a  part  of  the  annual 
premiums,  and  to  bear  a  part  of  the  losses,  in  proportion  to  the 
sum  in  which  he  was  insured.  The  management  was  to  be 
committed  to  twelve  Directors,  who  were  to  hold  their  offices 
for  life,  with  salaries,  and  an  allowance  for  attendance  on  the 
business  of  the  Society.  The  Directors  were  to  fix  upon  a  seal  for 
the  Society,  and  to  select  one  of  their  number  to  be  President ; 
and  they  were  to  appoint  the  Trustees,  Auditors,  Secretaries, 
Treasurers,  Surgeons,  Solicitors,  Surveyors,  Agents,  Clerks,  and 
other  servants,  with  some  exceptions.  The  Directors  were  to 
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choose  from  two  to  five  Members  to  be  Auditors,  who  were  to 
examine  and  audit  the  accounts  of  the  Society  relating  to  the 
Policies,  cash,  and  other  effects,  quarterly  at  least ;  the  Auditors 
were,  from  time  to  time,  to  make  a  report  of  their  proceedings 
to  the  Directors  j  and  the  Directors  were,  as  they  should  think 
fit,  to  order  money-balances  of  all  such  accounts,  or  any 
other  accounts,  whether  audited  or  not,  to  be  paid  into  the  hands 
of  the  Treasurer  or  Treasurers,  and  securities  to  be  deposited 
with  the  Trustees.  The  funds  of  the  Society  were  to  be  em- 
ployed to  answering  the  Policies  and  indemnifying  the  Directors 
and  Trustees ;  and  any  deficiency  was  to  be  supplied  by  the 
Members  at  large,  proportionally.  There  was  a  proviso  for 
filling  up  the  places  of  Directors  who  should  die,  desire  to  be 
discharged,  or  for  six  months  neglect  to  act ;  and  if  any 
Director  should  refuse  to  act  in  the  department  assigned  to 
him  by  the  majority,  or  should  be  guilty  of  a  breach  of  trust 
concerning  the  Society,  or  become  bankrupt,  take  the  benefit 
of  any  Act  for  the  Relief  of  Insolvent  Debtors,  or  execute  a 
Composition-deed,  he  was  to  be  discharged  from  his  office. 
The  Directors  were  empowered  to  make  other  orders  and  by- 
laws, so  that  none  of  them  should  be  repugnant  to  the  general 
principles  of  the  Deed. 

By  the  24th  Article,  it  was  recited  that  the  Defendant,  T. 
Bignold,  was  the  projector  and  founder  of  the  Society ;  that  he 
had  been  at  great  expense  in  bringing  it  to  maturity,  and  that 
it  was  likely  to  derive  great  advantage  from  his  knowledge  and 
experience ;  and  that  he  had  agreed,  and  did  thereby  agree  for 
the  space  of  three  years,  to  advance  s£l6,000,  to  answer  any 
immediate  calls,  and  also,  while  entitled  to  the  allowance 
therein-after  mentioned,  to  pay  the  rent  and  taxes  and  other 
contingent  expenses  of  the  houses  and  offices  used  for  conducting 
the  business  j  and  to  provide  a  Secretary,  clerks,  and  servants, 
who  were  to  be  approved  by  the  Directors,  and  to  be  subject  to 
be  dismissed  by  them.  In  consideration  of  which,  it  was 
agreed  that  Bignold  should  be  entitled,  for  his  life,  to  receive 
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and  take  £10  per  cent,  upon  the  premiums,  when  they  should 
amount  to  s£30,000,  per  annum:  ^5  per  cent,  upon  the 
next  a£20,000,  and  .£'2.  10s.  per  cent,  upon  all  further 
premiums,  over  and  above  the  expenses  of  conducting  the 
office,  to  be  paid  by  him  as  aforesaid.  He  was  also  to  have  a 
power  of  appointing,  by  deed  or  will,  an  allowance  of  &1[.  10$. 
per  cent,  upon  the  premiums  for  a  term  of  14  years  from  his 
death :  if  he  made  no  appointment,  that  allowance  was  to  be 
paid  to  his  next  of  kin. 

This  Deed  was  only  executed  by  five  or  six  persons ;  but  it 
appeared  that  the  policies  contained  a  clause  by  which  the  per- 
sons accepting  them  bound  themselves  to  the  performance  of 
the  covenants  and  articles  in  the  Deed ;  about  2,000  insurances 
had  been  effected  in  this  manner,  making  the  parties  assured 
Members  of  the  Society. 

The  Bill,  imputing  several  acts  of  misconduct  to  the  Defen^ 
dant  Bignold,  to  whom  the  management  of  the  business  had 
been  principally  confided,  prayed  an  account  and  Injunction 
against  him,  and  an  Injunction  was  obtained  by  motion. 
ex-parte,  to  restrain  him  from  receiving  money  on  account  of 
the  Society,  from  acting  or  intermeddling  in  its  business,  and 
from  destroying  or  obliterating  the  books,  papers,  and  docu- 
ments, belonging  to  it,  in  his  possession. 

A  motion  was  now  made  to  dissolve  the  Injunction.  By  the 
affidavits  on  both  sides  it  appeared  that  the  business  of  the 
Society  had,  from  its  commencement,  been  conducted  at 
Bignold' s  house,  until  the  middle  of  November  last,  when,  in 
consequence  of  some  disputes,  the  Plaintiffs  determined  it 
should  be  carried  on  at  another  place,  and  issued  an  advertise- 
ment, announcing  the  removal,  and  cautioning  the  Public 
against  making  payments  to  Bignold.  He,  on  the  other  hand, 
published  an  advertisement  denying  any  removal,  and  conti- 
nued to  transact  business  at  the  former  office,  retaining  the 
books  there,  and  receiving  some  premiums.  It  was  stated 
that  he  had  torn  out  of  a  receipt-book  the  counterparts  of 
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some  receipts  he  had  given  for  premiums  paid  to  him. — 
This  charge  he  explained  by  saying  that,  being  personally 
liable  for  the  sums  in  question,  which  did  not  amount  to 
more  than  «s£30,  he  had  taken  these  counterparts  out  of 
the  general  book,  as  memorandums  or  vouchers  for  himself. 
It  appeared  that  he  had  withdrawn  from  being  one  of  the 
sureties  for  payment  of  the  stamps,  and  some  of  the  duties 
had  not  been  paid;  in  consequence  of  which,  proceedings 
against  the  Society  had  been  threatened  by  the  Stamp-Office. 
The  Defendant,  Bignold,  had  not  advanced  the  ^10,000: 
he  stated  that  he  only  guaranteed  that  sum,  in  the  event 
of  a  deficiency  of  fnnds  j  and  that  the  clause  relating  to  it  had 
been  introduced  into  the  engrossment  of  the  Deed  without  his 
knowledge.  He  also  insisted  that  he  had  disbursed,  for  the 
purposes  of  the  Society,  more  than  he  had  received.  No 
Auditors  had  been  appointed  according  to  the  Deed ;  one  of 
the  Directors  had  died,  and  another  had,  as  was  stated,  become 
disqualified  by  non-attendance ,  but  the  vacancies  had  not 
been  filled  up. 

Mr.  WETHERELL  and  Mr.  GLYN,  in  support  of  the  motion. 

This  Association  is  illegal  under  the  Statute  of  6  Geo.  1.  cap. 
18,  sec.  18  j  it  assumes  a  corporate  character  by  having  a 
common  seal.  One  of  the  provisions  is,  that  the  Directors 
who  sign  the  policies  are  not  to  be  personally  liable.  Thus 
the  insurers,  who  are  drawn  in  to  advance  their  money,  have 
no  one  whom  they  can  sue.  But  if  it  be  legal,  as  it  proceeds 
upon  the  principle  of  mutual  guarantee,  it  makes  all  the 
insurers  partners,  and  the  Bill  is  filed  not  for  the  purpose  of 
dissolution,  but  treating  the  concern  as  a  subsisting  one,  and 
seeking  an  account  of  what  is  due  to  it  from  one  partner. 
According  to  Waters  v.  Taylor  (15  Ves.  10),  and  Carlen 
v.  Drnry  (1  V.  and  B.  154),  a  suit  for  that  purpose 
cannot  be  instituted  by  Members  of  such  a  Society,  until  they 
have  resorted  to  the  modes  provided  by  their  Articles.  The 
Directors  have  the  power  of  making  by-laws,  to  regulate  what- 
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ever  they  may  object  to  in  the  Defendant's  conduct;  if  he  has 
committed  any  breach  of  trust,  they  may  remove  him.  The 
accounts  should  be  submitted  to  the  Auditors  :  they  should,  as 
a  preliminary  to  this  Bill,  have  tried  at  least  whether  the 
tribunal  and  the  system  of  rules  which  they  had  mutually 
agreed  on  are  not  sufficient  for  the  purposes  of  justice.  They 
cannot  take  from  the  Defendant  the  benefit  of  those  regula- 
tions, and  apply  at  once  to  the  Court,  superseding  the  autho- 
rity of  the  Auditors,  and  putting  the  Master  in  his  place.  The 
inconvenience  of  having  such  a  concern  carried  on  under  the 
direction  of  the  Court,  which  must  be  the  consequence,  is 
obvious.  This  is  not  the  case  where  an  Injunction  is  rendered 
necessary  by  any  imminent  danger  of  destruction;  the  acts  com- 
plained of  are  of  a  trifling  nature,  and  are  readily  explained. 

Mr.  FeNBLANauE,  Mr.  RAITHBY,  and  Mr.  SHADWELL,  for 
the  Plaintiffs. 

The  Statute  of  Geo.  I.  was  designed  to  operate  only  against 
undertakings  likely  to  become  mischievous  to  the  King's 
subjects  at  large,  and  does  not  affect  this  case,  where  the 
dealings  of  the  Society  are  confined  to  its  own  Members,  nor 
does  it  apply  where  the  shares  are  not  transferable  generally, 
Kingv.  Webb  (14  East,  406).  The  case  ofKiw^v.  Dodd  (9 
East,  516)  was  held  within  the  statute,  from  the  Defendant's 
holding  out  a  delusive  condition,  that  the  subscribers  should 
not  be  accountable  beyond  the  amount  of  their  shares.  In 
Carlen  v.  Drury  (I  V.  and  B.  154)  the  scheme  was  to  sell 
beer  to  the  public  generally.  So  also  in  Buck  v.  Buck,  (1  Campb. 
547)  and  King  v.  Stratton  (2  Campb.  549,  &c.)  in  which 
the  statute  was  held  to  apply,  it  is  clear  that  the  grievance 
contemplated  was  a  Society  with  shares  transferable  gene, 
rally  3  dealing  with  the  public  generally ;  but  neither  of  these 
ingredients  are  to  be  found  in  this  case.  (And  see  Pratt  v. 
Hutchinson,  15  East.  517.  Davies  v.  Hawkins,  3  M.  &  S.  488.) 
The  question,  then,  is,  whether  the  Defendant  can  be  per- 
mitted to  abuse  the  confidence  reposed  in  him  by  the  Society. 
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He  is  holding  himself  out  to  the  subscribers  as  the  person  who 
is  to  receive  the  premiums,  which  appears  to  be  an  usurpation 
of  a  power  not  given  him  by  the  Deed  j  what  he  receives, 
he  refuses  to  pay  over  j  and  there  are  other  acts  of  misconduct 
besides  his  refusing  to  advance  the  ,§£10,000.  In  general  the 
Court  has  jurisdiction,  notwithstanding  any  mode  of  adjusting 
differences  that  may  have  been  agreed  on. 

TheLoKD  CHANCELLOR,  during  the  argument,  observed  that 
the  Directors  had  nothing  to  do  but  to  appoint  a  Treasurer  to 
receive  the  money.  If,  by  such  an  appointment,  they  displace 
the  Defendant,  then,  supposing  the  Society  to  be  legal,  they 
would  give  me  a  case  in  which  I  should  be  bound  to  act.  As  to 
the  account  books,  the  Directors  have  under  this  Deed  a  clear 
power  to  regulate  the  custody  of  them,  and  make  any  order  that 
they  may  think  fit.  Should  not  they  first  make  the  necessary 
regulations,  and  then  come  here  to  prevent  the  Defendanfc 
from  acting  contrary  to  them?  But,  if  they  do  not  avail 
themselves  of  these  powers,  then  comes  the  question  whether 
Bignold  has  not  as  much  right  as  they  to  keep  the  books,  so 
long  as  they  do  not  appoint  a  proper  hand  to  hold  them.  I  do 
not  see  any  thing  in  the  Deed  giving  Bignold  the  power  of 
receiving  the  premiums.  One  difficulty  is  in  the  form  of  the 
Deed  j  they  resolve  and  agree  together,  but  they  protest  against 
covenanting.  What  does  this  mean  ? 

At  the  close  of  the  argument  his  Lordship  delivered  his 
opinion  to  the  following  effect.  This  is  a  Bill  by  some  persons 
on  behalf  of  themselves,  and  all  others  claiming  an  interest 
under  a  Deed  professing  to  form  what  is  called  a  Nation a^ 
Association,  being  a  sort  of  Insurance  Company,  governed  by 
particular  provisions.  Thequestion  of  the  legality  of  this  instru- 
ment is  one  that  it  is  necessary  for  the  Court  to  consider  well 
before  it  decides  that  it  can  interpose  at  all.  The  general  scheme 
of  the  Deed,  laying  aside  the  nonsense  about  agreeing  and 
declaring  without  covenanting,  and  looking  at  the  part  only 
where  the  Members  covenant  with  the  Trustees,  binding 
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themselves  to  perform  the .  articles,  is  to  form  a  society  for 
the  purpose  of  insuring  the  property,  not  of  persons  not 
belonging  to  it,  but  of  those  only  who  are  members.  It  was 
constituted  at  first  of  only  five  or  six  persons,  certainly  not 
then  enough  to  carry  into  execution  this  plan  for  the  formation 
of  a  National  Association  ;  it  is  however  intimated  to  me  that 
there  are  now  about  two  thousand  members.  Now,  as  I  have 
understood  the  law  (I  will  not  say  that  1  am  correct,  but  I 
believe  that  I  am),  when  a  number  of  persons  undertake  to 
insure  each  other,  if  the  shares  and  interests  in  the  money 
that  is  laid  up,  be  not  assignable  and  transferable  to  any 
persons  who  are  not  members,  the  Society  is  not  illegal ;  but, 
if  there  may  be  assignments  and  transfers  of  the  shares,  I  have 
understood  that  that  made  it  illegal. 

But  it  is  one  thing  to  say  that  this  Association  is  legal,  and 
another  to  say  that  the  Court  is  to  lend  its  assistance  in 
carrying  it  on.  It  is  difficult  to  refuse  its  assistance  when 
persons  have  equitable  rights  j  but  it  is  to  be  seen  in  what 
way  those  rights  are  to  be  enforced.  Here  the  Directors  are 
not  to  be  personally  liable  j  and  the  consequence  is,  as  it 
strikes  me,  that,  if  the  parties  are  not  driven  by  a  sense  of 
honour  to  pay  the  losses,  I  do  not  see  how  they  are  to  be 
recovered.  An  individual  cannot  come  here  to  have  an 
account  taken  of  the  effects  of  all  the  members  that  are  liable. 
The  Court,  therefore,  will  not  be  astute  to  find  the  means  of 
deciding  that  those,  who  must  deal  without  its  assistance  in 
ninety-nine  cases,  shall  not  do  so  in  the  hundredth. 

Another  consideration  is,  whether  this  plan  can  be  carried 
into  effect,  looking  at  it  with  reference  to  the  doctrine  of 
those  very  distressing  cases,  where  persons  who  have  been 
expecting  a  provision  for  their  old  age,  from  benefit-societies* 
have  found  themselves  at  last  disappointed,  from  the  societies 
being  founded  on  erroneous  principles.  The  Court  has  there 
been  obliged,  the  whole  originating  in  a  blunder,  to  put  an 
end  to  them  by  a  dissolution.  (Pearce  v.  Piper,  17  Ves.  1, 
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Reece  v.  Parkins,  2  J.  and  W.  390.)  Now,  attending  to 
this,  we  find  here  a  covenant  by  Bignold,  positive  in 
terms,  to  advance  the  sum  of  ^10,000 ;  and  I  think  that, 
in  all  probability,  the  sum  was  looked  upon  as  what  was 
necessary  to  set  the  Society  going.  It  is  then  to  be  consi- 
dered, whether  it  can  be  carried  on  at  all,  if  it  has  broken 
down  by  this  article  not  being  performed. 

Another  view  of  the  case,  of  great  importance,  is  this: 
that,  if  it  can  be  kept  out  of  a  Court  of  Equity,  it  should  j 
and,  therefore,  the  Court  will  not  be  astute  to  assist  those 
who  will  not  avail  themselves  of  provisions  in  their  Deed, 
which  might  perhaps  have  kept  it  away  ;  I  say,  perhaps  ;  for 
all  those  regulations  probably  could  not  obviate  the  sudden 
evils  which  a  mischievous  man  might  effect.  There  are,  by 
this  Deed,  directors,  trustees,  surveyors,  auditors,  &c.  to  be 
appointed  ;  the  general  management  is  to  be  in  the  directors  j 
they  are  to  have  meetings,  and  to  be  paid  if  they  do  their 
duty ;  if  not,  to  pay  forfeit  ;  the  auditors  are  to  inspect  the 
accounts  5  the  directors  are  to  say  where  the  books  shall  be 
kept.  All  this  should  have  been  done,  if  the  Society  had  been 
regularly  carried  on  according  to  these  Articles.  It  does  not 
now  come  before  me  as  if  it  had  hitherto  been  conducted  on 
the  principles  of  the  Deed,  but  as  a  Society  that  has  not  been, 
and  perhaps,  for  that  reason,  never  can  be  conducted  on  those 
principles.  I  must  consider  the  regulations  of  the  Deed  not 
to  have  been  attended  to;  and  we  must  look  upon  it  as  a 
general  partnership,  not  connected  with  and  depending  on 
these  particular  stipulations ;  they  cannot  be  relieved  in  the 
same  way  as  if  they  had  conformed  to  them.  With  these 
voluntary  associations,  the  Court,  before  it  interferes,  must 
see  that  it  is  under  an  obligation  to  act,  and  that  it  can 
effectually  act,  for  the  benefit  of  the  persons  who  have  laid 
out  their  money  in  a  way  in  which  there  must  be  so  much 
difficulty  in  recovering  it. 


Ill 

March  9.  The  LORD  CHANCELLOR,  after  observing  that 
the  Society  was  not  constituted  according  to  the  Deed,  said, 
they  must  invest  themselves  with  the  characters  that, 
according  to  the  Deed,  they  ought  to  have,  before  they  came 
to  the  Court.  If  they  would  not  act  upon  their  Deed,  the 
Court  could  not  manage  their  affairs  for  them. 

Injunction  dissolved. 
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No.  7. 
PEARCE  v.  PIPER. 

(17  Ves.  1.) 

The  Bill  stated  Articles  of  Agreement,  dated  25th  of  June, 
1798,  for  the  establishment  of  a  Society  under  the  title,  "  The 
Amicable  Society  of  Master  Lakers/'  for  raising  an  Annuity 
fund,  containing  provisions  for  the  payment  of  annual  sub- 
scriptions, &c. — that  a  Member,  who  continued  a  year  in 
arrear,  should  forfeit  the  money  paid,  lose  all  claim  upon  the 
fund,  and  cease  to  be  a  Member  of  the  Society — that  no  Mem- 
ber should  become  entitled  to  any  efficient  benefit  from  the 
Society,  until  he  had  been  a  Member  seven  years,  had  completed 
his  seven  years*  subscription,  and  had  attained  the  age  of  sixty 
years.  The  Articles  further  provided  for  the  appointment  of  a 
Board  of  Directors,  with  power  to  call  extraordinary  general 
meetings,  as  they  should  see  occasion  ;  providing  further,  that 
any  twelve  or  more  Members  should  have  power  to  convene  an 
extraordinary  general  meeting,  in  the  manner  particularly 
specified.  The  Articles  then  pointing  out  the  mode  in  which 
the  fund  arising  from  the  subscriptions  and  fines  should  accu- 
mulate during  seven  years — directed  that,  at  the  end  of  seven 
years,  the  clear  capital  should  be  valued  and  ascertained,  and 
the  subsequent  subscription  and  annual  produce  thereof  should 
be  applied  in  discharge  of  the  current  expenses  and  annuities 
due  or  to  become  due ;  and  that  every  subscriber,  who  should 
have  been  a  Member  seven  years,  and  should  have  attained 
the  age  of  sixty  years,  should  be  entitled  to  a  clear  annuity  of 
£60  for  life,  and  the  widow  of  every  such  annuitant  to  an 
annuity  of  ^30,  or,  in  certain  cases,  £60  for  her  life,  if  she 
continued  a  widow  :  and  reciting  that,  as  by  reason  of  any 
heavy  demands  upon  the  annual  produce  of  the  capital  fund, 
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occasioned  by  several  annuities  becoming  due  at  or  near  the 
same  time,  or  otherwise,  the  same  might  be  inadequate  to  the 
immediate  discharge  thereof,  it  was  declared  that  in  every  such 
case  it  should  be  lawful  for  the  Society  at  a  general  meeting  to 
postpone  payment  of  such  annuities  for  any  time  not  exceeding 
three  calendar  months  ;  such  annuity  or  any  part  thereof 
being  nevertheless  considered  as  vested  interests,  from  the 
time  or  times  of  the  same  becoming  due  by  the  Articles. 

After  various  provisions  for  management,  it  was  further 
declared,  that  any  twenty  or  more  Members,  present  at  any 
general  meeting,  should  have  full  power  to  consider,  treat  of, 
and  determine  upon  all  matters  and  things  relating  to  the  said 
Society,  or  the  support,  preservation,  and  good  order  thereof  5 
and  to  alter  and  amend  the  said  Articles,  or  to  make  any 
additional  Rules  or  Articles  for  the  better,  more  orderly, 
successful,  or  satisfactory  management  of  the  affairs  of  the 
Society,  so  as  no  alteration,  &c.  should  be  made  without 
the  concurrence  of  three-fourths  of  the  Members  assembled 
at  such  general  meeting  upon  special  notice,  nor  unless 
confirmed  by  the  like  majority  at  some  other  general  meeting, 
to  be  held  as  therein  directed. 

It  was  further  declared,  that  if,  at  the  expiration  of  seven 
years,  or  at  a  subsequent  period,  it  should  appear  to  a  General 
Meeting  or  Board  of  Directors  that  the  subscription  and  other 
monies  of  the  said  Society,  and  the  rents  and  annual  produce 
of  the  funds  and  the  trust-estates  thereof,  thereby  charged  with 
and  liable  to  the  payment  of  the  aforesaid  annuities  and  the  other 
outgoings,  were  unequal  to  the  payment  thereof  respectively, 
then  and  in  such  case  such  additional  subscription  should  be  paid 
by  every  Member,  as  well  Annuitants  as  others,  except  only  in 
the  case  of  blindness  as  aforesaid,  and  in  such  manner  as  should 
be  determined  by  the  Members  assembled  at  a  General  Meeting  to 
be  convened  for  that  special  purpose  :  it  being  the  true  intent 
and  meaning  of  the  parties  to  the  said  Articles,  that  no  part 
ef  the  capital  or  principal  fund  and  estate  of  the  said  Society, 
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so  to  be  valued  and  ascertained  as  aforesaid,  hut  th^  subscrip- 
tion and  other  monies,  the  rents,  issues,  profits,  dividends,  and 
annual  or  other  produce  thereof  only,  as  before'  directed,  should, 
after  the  expiration  of  such  seven  years,  be  applicable  to  the 
payment  of  any  of  the  aforesaid  annuities  or  other  outgoings. 

The  Plaintiffs  stated  their  right  as  Annuitants  under  the 
Articles,  and  a  Resolution  of  the  Board  of  Directors  on  the  3lst 
of  July  1806;  that  having  taken  into  consideration  the  Report 
of  the  Committee  appointed  to  consider  what  annuity  the  pre- 
sent state  of  the  subscription  would  pay  each  Member ;  and, 
considering  the  Table  annexed,  the  Board  were  of  opinion  that 
the  Society  could  no  longer  exist;  therefore  considered  it  right 
to  recommend  that  it  should  be  forthwith  dissolved,  and  that 
every  Member  should  be  repaid  his  principal  and  interest.  The 
Plaintiffs,  insisting  against  the  legality  of  this  resolution,  prayed 
an  account  against  the  Trustees,  of  the  funds  of  the  Society, 
and  of  what  was  due  to  the  Plaintiffs  for  arrears  of  their  annui- 
ties; that  the  amount  of  the  annual  produce  of  the  funds  might 
be  applied  as  far  as  it  would  extend,  in  payment  of  what  should 
be  due  to  the  Plaintiffs  ;  an  account  of  all  sums  in  the  hands  of 
the  Cashier,  for  subscriptions  ;  and  that,  out  of  that  fund,  the 
Plaintiffs  may  be  paid  so  much  as  the  annual  produce  should 
not  be  sufficient  to  pay ;  and  if  the  said  subscriptions  and  other 
monies,  and  the  rents  and  annual  produce  of  the  funds,  should 
uot  be  sufficient,  that  the  Trustees  or  Directors  should  cause 
such  additional  subscriptions  to  be  paid  as  would  be  fully  ade- 
quate to  the  due  payment  of  the  Plaintiff's  annuities,  and  that 
they  may  be  paid  accordingly,  &c. 

The  Answer  stated  the  Resolution  of  the  Board  of  Directors, 
that  the  present  Table  of  Subscriptions  was  founded  in 
error,  and  could  not  support  the  promised  annuities  ;  that  at  a 
Special  General  Meeting,  held  in  consequence  of  that  resolution, 
it  was  resolved  that  the  Society  should  be  dissolved :  only 
twenty  members,  out  of  one  hundred  arid  twenty-two,  who 
were  present,  voting  against  the  dissolution ;  that  the  resolution 
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of  the  Board  of  Directors  was  upon  the  opinion  of  Mr.  Morgan 
and  Mr.  Fairman  :  that  though  the  income  might  for  some 
time  be  sufficient  to  pay  the  Annuitants  by  the  original  Articles, 
the  Defendants  believed  that,  ultimately,  when  they  become 
numerous,  and  within  the  period  of  the  lives  of  many  of  the 
present  Members,  it  will,  by  the  inadequacy  of  the  present 
Table  of  Subscriptions,  and  the  erroneous  calculations  on 
which  it  is  founded,  be  sufficient  to  answer  a  very  small  part; 
that  in  consequence  of  such  defect,  and  the  impossibility  of 
removing  it,  and  of  paying  the  annuities,  the  Society  cannot,  in 
justice  to  all  its  Members,  any  longer  exist  j  and  that  there  are 
no  clauses  in  the  Articles,  providing  for  any  deficiency  arising 
from  erroneous  calculations. 

This  cause,  having  been  argued  at  the  Rolls  by  Sir  SAMUEL 
ROMILLY,  Mr.  LEACH,  and  Mr.  WINGFIELD,  for  the  Plaintiffs, 
and  by  Mr.  RICHARDS,  Mr.  FONBLANQUE,  and  Mr.  JOHNSON,  for 
the  Defendants,  stood  for  judgment. 

THE  MASTER  OF  THE  ROLLS. — I  feel  great  reluctance  in  de- 
ciding this  case,  on  account  of  the  consequences  of  the  decision 
either  way.  On  the  one  side,  it  is  very  hard  to  deny  any  relief 
to  the  Annuitants,  who  have  earned  it  by  payment  of  their 
subscriptions ;  on  the  other,  it  is  sufficiently  established  that 
this  Society  will  not  have  the  means  of  continuing  to  pay  their 
annuities,  at  least  without  a  much  higher  rate  of  subscription.  It 
is  to  be  regretted  that  the  persons  intrusted  with  the  direction  did 
not  sooner  think  of  taking  the  advice  to  which  they  ultimately 
resorted  j  but  for  a  number  of  years  they  permit  the  Members 
to  proceed  in  paying  their  subscriptions,  and  take  the  chance 
of  the  death,  under  60,  of  Members  of  the  aged  class,  until 
they  found  the  number  of  survivors  greater  than  they  expected, 
when  they  began  to  consider  the  circumstances  in  which  they 
were  involved  by  the  effect  of  the  erroneous  principle  upon 
which  their  calculations  had  proceeded,  the  annuity  being  much 
too  high  or  the  subscription  much  too  low.  That  seems  to  me 
to  be  no  answer  to  those  who,  by  the  existing  regulations,  have 
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become  entitled  to  their  annuities.  It  was  probably  conceived 
that  the  proposed  rate  of  subscription  would  be  sufficient  j  but 
can  I  hold  that  to  be  a  condition  upon  which  the  right  to 
the  annuity  is  to  depend  ? — Such  a  condition  is  not  expressed, 
nor  can  it  be  implied.  This  was  not  an  unforeseen  case  :  they 
had  in  contemplation  the  circumstance  that  the  subscriptions 
might  not  be  sufficient  to  raise  the  annuities  proposed  to  be 
given  j  and  the  provision  they  make  for  that  case  is,  not  that 
the  annuity  shall  not  be  payable,  or  even  that  the  amount  shall 
be  diminished  in  such  an  event,  but,  that  the  deficiency  shall  be 
made  up  by  an  additional  subscription  of  all  the  Members,  the 
Annuitants  and  the  others,  in  such  mode  as  shall  be  agreed  on. 
The  only  limitation  of  the  right  of  the  Annuitants  is,  that  in 
case,  from  several  annuities  becoming  due  at  the  same  time,  the 
fumd  should  not  be  sufficient  to  answer  them,  payment  shall  be 
postponed  for  three  months  j  but  even  then  the  annuity  was  to 
vest  from  the  time  when  the  party  attained  the  age  of  CO. 
According  to  the  Articles,  there  is  no  doubt  upon  the  right. 
It  is  then  said  that  it  is  difficult  to  give  an  effectual  remedy.  It 
may  be  so  ;  but  that  is  no  reason  for  refusing  relief  altogether. 
It  is  very  advisable  that  this  Society  should  come  to  some 
arrangement  for  the  future.  In  the  mean  time,  I  do  not  see 
how  I  can  withhold  from  these  Plaintiffs  the  relief  to  which  the 
Articles  entitle  them  ;  and  I  think  the  prayer  of  the  Bill  points 
out  the  correct  relief. 


A  Decree  was  pronounced,  declaring  the  Plaintiffs  respectively 
entitled  to  be  paid  their  annuities,  and  directing  an  account, 
according  to  the  prayer  of  the  Bill.  From  that  Decree  the  De- 
fendants presented  a  Petition  of  Appeal,  insisting  that  the  Bill 
should  be  dismissed  5  that  the  resolution  to  dissolve  the 
Society  was  proper ;  and  that  a  Court  of  Equity  ought  not  to 
lend  its  aid,  and  give  effect  and  duration,  to  an  undertaking 
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founded  in  mistake,  and  the  consequences  of  which  must  inevi- 
tably involve  in  ruin  many  of  the  parties. 

Sir  SAMUEL  ROMILLY,  Mr.  LEACH,  and  Mr.  WINGFIELD,  for 
the  Plaintiffs. — It  is  obvious  that  the  difficulty  which  occurred 
in  this  Association  might  have  been  met,  by  making  a  call  under 
the  general  power  for  that  purpose.  The  course  that  was  taken 
is  the  result  of  a  scheme  formed  by  the  younger  Members,  for 
the  more  numerous  class,  upon  the  expiration  of  the  seven 
years  when  the  funds  of  the  Society  first  became  liable  to  the 
charges  imposed  by  the  Deed.  The  General  Meeting  had  no 
authority  to  dissolve  the  Society.  The  Resolution  to  dissolve  it 
cannot  be  represented  as  an  act  for  "  the  support,  preservation, 
and  good  order  thereof,"  the  objects  to  which  their  general 
powers  are  limited  ;  but  they  have  the  special  power  of  forming 
new  rates  of  subscription,  if  the  established  rates  appeared  to 
be  insufficient.  The  notion  of  a  right  to  dissolve,  inherent  in 
such  a  society,  is  absurd.  It  can  be  only  by  contract.  The 
ground  of  opposition  to  this  agreement  is,  that  it  is  against 
conscience,  as  being  founded  in  mistake.  This  cannot  be  repre- 
sented as  a  bubble,  the  funds  being  sufficient  for  payment  of 
these  annuities  at  present,  the  right  to  which  has  attached  in 
those  Members  who  have  paid  their  subscription  seven  years,  and 
attained  the  age  of  60,  the  two  contingencies  expressed  in  the 
Deed. 

Mr.  RICHARDS,  Mr.  FONBLANQUE,  and  Mr.  JOHNSON,  for  the 
Defendants. — These  Plaintiffs  cannot  be  entitled  to  the  exclusive 
benefit  of  the  fund,  against  those  who  have,  since  their  right 
accrued,  and  those  who  may  hereafter,  become  equally  entitled 
to  annuities.  One  objection  is,  that  this  is  a  mere  bubble — a 
scheme  founded  in  error.  It  is  evident  that  these  Tables  and 
Rates  of  Subscription  cannot  provide  a  fund  for  the  annuities 
that  will  become  due  j  and  these  Plaintiffs  are  not  entitled  to  any 
more  benefit  than  the  other  parties  engaged  in  the  same  adven- 
ture, so  founded  in  error.  All  these  'persons  having  embarked 
in  the  same  speculation,  interested  in  the  same  proportion,  and 
under  the  same  title,  can  one  class  derive  the  whole  advantage 
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to  the  exclusion  of  the  rest?  And  upon  what  principle  can  a 
Court  of  Equity  interfere  for  such  a  purpose  ?  That  is  the 
proposition  maintained  by  this  Bill  j  but  there  is  no  instance  of 
aid  afforded  in  equity  to  a  scheme  founded  in  complete  errcr,  and 
pregnant  with  mischief  to  the  great  majority  of  those  concerned, 
nor  any  ground  upon  which  relief  can  be  obtained.  As  to  th« 
objection  that  they  had  no  right  to  dissolve  the  Society,  if  n 
meeting  was  called,  it  was  entirely  in  their  discretion  to  do  as 
they  thought  fit  as  toother  subscriptions.  How  can  this  Decree 
be  executed?  By  the  terms  of  the  contract,  the  annuities  must 
arise  from  the  annual  produce,  and  can  in  no  case  be  drawn  from 
the  capital. 

Sir  SAMUEL  ROMILLY,  in  reply. — Societies  of  this  nature  are 
much  favoured,  and  are  considered  as  peculiarly  under  the  pro- 
tection of  the  Legislature  and  the  Courts  of  Justice.  These  per- 
sons are  partners, voluntarily  contracting  upon  mutual  covenants : 
it  is  only  in  a  Court  of  Equity  that  justice  can  be  done  between 
them  ;  and  they  are  entitled  to  it  under  the  general  prayer,  if 
they  cannot  have  the  specific  relief.  The  Defendants  have  de- 
termined to  put  an  end  immediately  to  the  Society,  and  to  dis- 
tribute the  fund  among  the  Members,  in  proportion  to  the 
original  subscription,  not  taking  notice  of  any  person  not  then  a 
Member.  If  the  specific  relief  prayed  is  not  to  be  obtained,  some 
arrangement  ought  to  be  made  for  dissolving  the  Society,  for 
ascertaining  what  is  the  annuity  that  ought  to  have  been  pur- 
chased by  such  a  subscription,  and  for  securing  that  annuity  to 
the  Plaintiffs  ;  but  there  is  no  justice  in  refusing  to  these  persons, 
who,  if  they  had  died  under  the  age  of  GO,  would  have  lost  the 
whole  amount  of  their  subscription,  the  object  of  their  contract, 
when  the  event  has  proved  in  their  favour.  If  the  Bill  should 
be  dismissed,  they  will  be  left  without  any  means  of  redress. 
Notwithstanding  their  anxiety  to  guard  against  breaking  in  upon 
the  capital,  the  Court  will  now,  rather  than  put  an  end  to  the 
Society,  apply  the  capital  as  a  fund  by  which  the  general  object 
of  the  Association  may  be  carried  into  effect  and  secured.  It 
does  not  depend  upon  the  pleasure  of  the  Members,  convened 
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in  a  general  meeting,  whether  there  shall  or  shall  not  be  any 
further  subscription.  It  is  imperative  upon  the  Directors  to 
order  a  further  subscription  in  the  case  specified,  the  amount 
of  that  subscription  being  left  for  regulation  in  a  general  meet- 
ing. The  utmost  loss  to  the  Defendants  is  the  forfeiture  of  a 
small  subscription,*— a  very  inconsiderable  disadvantage.  There 
is  no  hardship  in  forcing  the  agreement  among  all  these  persons. 
It  is  only  from  their  great  number  that  they  are  not  exposed  to 
actions  of  covenant,  against  which  there  could  be  no  relief. 

THE  LORD  CHANCELLOR.  —  It  is  true,  the  Legislature  has 
manifested  great  anxiety  for  these  Societies,  particularly  in 
making  effectual  instruments  of  this  nature ;  but  Courts  of 
Justice  cannot  so  deal  with  them,  if  the  object  fails  by  mistake  or 
the  imperfection  of  the  instrument.  There  is  no  difficulty  upon 
this  as  a  hard  bargain  ? — I  do  not  see  that.  The  difficulty  is 
this,  that  this  relief,  in  order  to  do  justice  to  these  individuals, 
perpetuates  injustice  in  its  very  principle.  First,  I  doubt  whe- 
ther any  action  could  possibly  have  been  maintained.  It  must 
have  been  an  action  of  covenant,  founded  upon  a  breach  of 
something  covenanted  to  be  done,  within  not  only  the  meaning 
but  the  letter  of  this  instrument.  Suppose,  at  the  expiration  of 
seven  years,  the  funds  had  not  proved  sufficient  to  pay  the  annuity 
to  commence  at  that  time,  the  person  entitled  had  every  indivi- 
dual Member  of  this  Society  a  covenant  or  with  him  ;  but  he  must, 
bringing  an  action  against  any  individual,  have  proceeded  to 
shew  that  what  is  required  by  the  17th  Article  had  been  speci- 
fically done,  and  not  only  the  subscription,  but  the  manner  of 
it,  being  determined  upon,  that  the  Defendant  refused  to  pay. 
In  moral  justice,  you  must  look  beyond  the  demand  of  that 
individual.  The  foundation  of  this  Decree  is,  that  an  addi- 
tional capital  must  be  collected,  and  if  the  produce  will  pay  the 
Plaintiffs,  that  is  all  that  is  required  5  but  if  another  person 
should  become  entitled  to  an  annuity  the  next  day,  unless  an- 
other Decree  should  be  made  for  him,  he  would  suffer  the  same 
injustice.  The  principle  of  this  Decree,  therefore,  requires  aa 
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accumulated  capital  from  time  to  time.  It  was  put,  with  force, 
that  there  is  a  capital  which  ought  to  be  applied  to  the  purchase 
of  annuities  for  the  plaintiffs  j  but  the  same  difficulty  would 
still  occur,  as  by  that  application  it  must  become  daily  more 
insufficient  for  the  payment  of  future  annuities  ;  and  the  result 
would  be,  not  that  a  future  subscription  would  be  avoided,  but 
that  the  fund,  admitted  by  the  principle  of  this  Decree  to  be 
already  insufficient,  must  become  more  inadequate  to  such 
future  annuities  as  might  become  charges  upon  it;  and  it  must 
be  recollected  that  other  persons  are,  by  subscriptions  already 
paid  for  one  or  more  years,  in  progress  to  the  same  situation, 
in  which  they  will  have  the  same  rights  vested  in  them  as  these 
persons  have  already  acquired.  The  question  upon  the  whole  is, 
whether  there  is  not  in  the  original  contract  a  fundamental  error, 
imposing  the  necessity  of  administering  from  day  to  day  the  funds 
of  this  Society  ;  and  in  that  view  it  appears  extremely  difficult  to 
support  the  Decree.  This  is  a  case  foreseen  by  the  Articles,  the 
framer  of  which  appears  to  have  been  much  perplexed  when  form- 
ing the  last  item,  supposing  that  at  the  expiration  of  seven  years 
there  may  be  a  defective  fund,  and  proposing  to  make  a  fund 
that  will  be  sufficient  without  breaking  in  upon  the  capital.  The 
means  provided  for  meeting  that  deficiency,  which  was  foreseen, 
is  not  a  direction  that  the  Trustees  shall  cause  a  new  subscrip- 
tion to  be  made,  but  a  General  Meeting,  to  determine  upon 
that  measure,  and  to  prescribe  the  form  and  mode  of  the  sub- 
scription by  which  that  deficiency  should  be  made  good.  It  is 
very  difficult  to  say  how  the  Trustees  could  execute  the  direction 
to  cause  such  a  subscription  to  be  made. 


The  Case  of  Buckley  v.  Cater,  before  Lord  Thurlow,  was 
afterwards  mentioned,  as  having  a  strong  resemblance  to  this, 
and  the  cause  stood  over,  in  order  that  the  Registrar's  Book  might 
be  examined. 
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THE  LORD  CHANCELLOR. — The  first  subject  of  consideration 
in  this  case  is,  whether  the  principle  of  this  Institution  is  such, 
with  reference  to  all  the  covenants,  if  a  specific  execution  of 
them  is  to  be  given,  that  a  Court  of  Equity  would  interfere  to 
enforce  it.  The  parties  who  formed  this  Society  proposed  to 
establish,  certainly,  a  very  useful  institution,  to  the  success  of 
which  every  one  must  wish  fairly  to  contribute,  and  regret  the 
failure,  if  there  is  in  the  original  constitution  some  error  fatal  to 
its  existence  arising  from  the  desire  of  different  individuals,  to 
have,  towards  the  close  of  life,  that  degree  of  ease  and  com- 
fort which  a  proper  application  of  the  fruit  of  the  labours  of  their 
more  early  years  might  produce.  The  plan  devised  for  executing 
that  object  was  a  contribution  for  seven  years,  varying  in  amount 
according  to  the  different  ages  of  the  subscribers,  increasing 
in  proportion  to  the  advanced  period  of  life  -,  that  contribution 
forming  a  capital,  calculated  to  produce  an  income  sufficient  to 
pay  certain  annuities  to  individuals,  members  attaining  the  age 
of  6O,  and  to  their  widows,  in  given  cases.  Making  no  ob- 
servation at  present  upon  the  last  clause  of  this  Deed,  which  it 
was  conceived  might  effectually  provide  for  an  event  that  was 
not  thought  probable,  it  seems  to  have  been  supposed  that 
there  would  necessarily  be  contributors  enough  to  produce  a 
fund  that  would  insure,  by  an  application  of  the  income,  the 
regular  payment  of  the  annuities.  I  cannot  ascertain  whether 
the  rates  of  subscription  were  adequate  to  secure  all  the  ad- 
vantages intended  by  the  professed  objects  of  the  Institution  j 
but,  obviously,  it  was  impossible  to  secure  those  objects,  unless 
the  contributions  were  of  an  amount  that  would,  at  the  end  of 
seven  years,  form  a  capital  sufficient  to  answer  the  future 
annuities  out  of  the  income.  It  is  further  obvious  that  this 
scheme  took  the  chance  of  that  entirely  upon  the  presumption 
that  the  number  of  contributors  would  be  sufficient,  the  last 
clause  perhaps  regarding  the  event  that  further  calls  might  be 
required,  as  though  possible,  not  probable,  not  pointing  out 
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the  mode  of  making  them,  which  certainly  was  not  to  be  ac- 
cording to  the  prayer  of  this  Bill. 

Overlooking  that  circumstance,  that  this  plan  might  not 
invite  a  sufficient  number  of  contributors  to  pay  all  the  annui- 
ties at  the  end  of  seven  years,  they  proceed  to  execute  this 
Deed,  which  is  an  instance,  in  addition  to  many  others,  of 
individuals  conceiving  themselves  at  liberty  to  act  as  if  they 
were  a  corporation,  not  having  that  character,  and  placing 
themselves  under  difficulties,  sooner  or  later,  from  which  it  is 
almost  impossible  to  relieve  them.  One  obvious  difficulty  is, 
upon  the  prayer  of  the  Bill  which  is  adopted  by  the  Decree, 
that  the  Trustees  or  Directors  shall  cause  additional  subscrip- 
tions to  be  paid.  The  Trustees  may  call,  but  will  the  sub- 
scribers come  upon  that  call?  There  are  only  two  ways  of 
enforcing  it,  either  by  suit  or  by  forfeiture  of  the  former  sub- 
scription. To  which  they  would  choose  Jto  be  exposed  I  cannot 
determine ;  and  unless  they  know  more  than  I  do  of  the  nature 
of  this  plan,  the  number  of  subscribers,  and  the  probability  of 
future  calls,  it  is  impossible  to  say  what  would  be  the  effect  of 
any  suit  for  further  subscriptions. 

There  are  various  clauses,  as  to  the  powers  of  General  Meet- 
ings and  the  management  of  the  funds,  one  directing  that  at 
the  end  of  seven  years  the  capital  shall  be  valued,  and  the  sub- 
sequent subscription  and  the  annual  produce  thereof  shall  be 
applied  in  discharge  of  the  current  expenses  and  the  annuities 
due  or  to  become  due  ;  so  that  the  income  to  be  applied  is  not 
only  the  produce  of  the  capital  within  the  seven  years,  but  of 
the  subsequent  subscription  also.  It  is  obvious,  however,  that 
if  the  capital  at  the  end  of  seven  years  was  not  sufficient  to 
produce  the  annuities,  that  circumstance  might  considerably 
affect  the  amount  of  future  subscriptions,  by  the  alarm  it  would 
excite  in  those  who  were  and  proposed  to  become  Members, 
and  would  consequently  affect  the  accumulated  fund  which  was 
to  produce  the  annuities.  Another  clause,  which  seems  to 
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contemplate  that  not  permanent  but  temporary  difficulties  might 
arise  in  paying  the  annuities,  occasioned  by  several  of  them 
becoming  due  nearly  at  the  same  time,  provides  that  in  such 
case  payment  shall  be  postponed  for  three  months — a  very 
short  time  for  relieving  them  from  such  difficulties. 

The  only  other  clause  relating  to  this  question  is  the  last, 
also  providing  for  the  case  of  a  deficiency  of  the  annual  income 
to  answer  the  annuities,  not  however  simply  as  the  former 
clause,  deferring  the  payment  for  three  months,  but  taking  it  to 
be  clear  that  such  a  remedy  would  not  supply  the  deficiency, 
and  providing  other  means,  which  the  Court  must  either  act 
upon  as  it  finds  them,  or  provide  means  according  to  the  gene- 
ral rules  of  law  and  equity.  The  specific  means  here  provided 
are  not  an  authority  to  the  Trustees,  according  to  the  prayer  of 
this  Bill,  to  call  for  an  additional  subscription,  but  that  measure 
is  left  to  the  discretion  of  a  general  meeting  ;  and  if  that  general 
meeting  should  refuse  to  make  a  call,  the  question  would  then 
arise,  whether,  upon  general  principles  of  equity  founded  on 
contract,  that  refusal  would  be  considered  so  unwarrantable  that 
this  Court  would  direct  an  additional  subscription  in  some  other 
mode  j  and  in  that  view  of  the  case  there  are  great  difficulties, 
as  to  parlies  and  other  circumstances.  This  brings  it  to  the 
point,  which  originally  startled  me,  and  still  presents  a  very 
considerable  difficulty,  whether  we  are  to  consider  the  means 
of  carrying  on  this  Institution,  and  not  what  may  be  an 
equitable  distribution  of  the  fund,  if  it  is  not  to  be  carried  on ; 
with  regard  to  which,  though  I  do  not  know  what  they  meant  as 
to  the  terms  of  dissolution,  the  Court  would  not  find  it  difficult 
to  do  justice  to  those  who,  having  subscribed,  had  not  become 
annuitants,  and  those  who  had  died.  In  the  other  view  of  the 
case,  the  question  will  be,  whether  there  is  not  latent  in  this 
plan  something  tending  to  its  own  destruction,  if  the  fund,  not 
being  sufficient  to  supply  the  annuities,  is  to  be  from  time  to  time 
aided  by  further  subscriptions.— Lord  Thurlow's  Decree  is  a 
direct  authority  for  making  that  enquiry  in  the  first  instance. 
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I  shall,  by  looking  into  that  decree,  enable  myself  to  state, 
more  decisively  than  I  can  at  present,  the  principle  that  ought 
to  govern  the  Court  j  but  I  shall  be  infinitely  more  satisfied,  if 
these  parties,  feeling  that  justice  and  prudence  require  them  to 
set  this  right,  will  do  all  that  they  covenanted  to  do  with  regard 
to  each  other,  or,  if  they  cannot  do  all,  as  much  as  they  can. 


THE  LORD  CHANCELLOR. — The  case  before  Lord  Thurlow  is  a 
very  important  precedent.  The  Bill  was  filed  by  some  Widows, 
on  behalf  of  themselves  and  all  others  who  should  come  in  and 
contribute  to  the  expense  of  the  suit,  claiming,  under  a  Settlement 
of  the  9th  of  March,  1761,  and  enrolled  in  Chancery,  stating  the 
origin  of  the  Association,  the  fact  of  the  payment  of  the  sub- 
scription ;  that  the  Plaintiffs  had  thereby  become  entitled  to  and 
enjoyed  their  annuities  down  to  the  year  1781,  when  the  Di- 
rectors declared  their  opinion  that  the  funds  were  not  sufficient, 
out  of  their  annual  produce,  to  provide  for  the  annuities.  By 
the  Articles,  as  in  this  case,  the  capital  was  not  to  be  touched. 
The  Directors  did  not  exert  the  right  they  had  to  call  for  an  in- 
creased subscription,  but  the  course  they  took  was  to  reduce  the 
annuities.  Lord  Thurlow  held  that  they  had  no  right  to  do  that; 
also,  that  if  the  Court  could  find  the  means  of  enforcing  the  exe- 
cution of  such  Articles,  considering  the  number  of  parties  necessary 
to  a  suit,  the  Directors  ought  to  have  kept  up  such  a  fund  as 
would  be  sufficient  to  answer  the  proper  amount  of  the  annuities, 
according  to  the  original  contract  5  but  farther,  and  I  think  he 
was  right,  that  if  the  scheme  was  founded  upon  miscalculation, 
the  Society  could  never  be  kept  right  by  any  specific  performance. 
- — The  first  consideration  therefore  was,  whether  the  scheme,  by 
miscalculation  as  to  the  subscription  or  otherwise,  had  not  a 
tendency  to  defeat  its  object ;  then,  whether  any  alteration  of 
the  terms  or  calculation  could  so  correct  the  plan  as  to  secure 
the  object. 

The  Defendants  were  not  the  Trustees,  but  the  Directors  3  and 
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the  prayer  of  the  Bill  was  that  they  might  be  decreed  to  fulfil  the 
original  contract.  Lord  Thurlow,  as  appears  by  the  Registrar's 
Book,  and  I  perfectly  recollect  the  decision,  made  this  Decree 
on  the  7th  of  April  1785,  directing  a  reference,  not  to  the 
Master,  but  to  a  particular  individual,  to  enquire  whether,  upon 
a  specific  performance  of  all  the  covenants  and  clauses  of  the 
Deed,  the  plan  of  the  Institution  was  adequate  to  answer  all  the 
objects  of  that  Deed,  abstracted  from  any  particular  circumstances; 
and  if  it  should  appear  inadequate,  to  state  the  amount  of  the 
deficiency,  and  the  means  whereby  those  objects  might  have  been 
sufficiently  provided  for,  without  any  reduction  on  account  of  the 
expenses,  and  of  the  annuities  which  would  have  been  payable  at 
Lady-day,  1 781;  to  take  into  consideration  the  present  state  of  the 
Society,  to  state  the  defects  of  the  plan,  and  such  means  as  will 
provide  an  effectual  remedy. — On  the  27th  of  May,  the  minutes 
were,  on  my  motion,  varied,  by  inserting  a  direction  to  pay  the 
arrears  and  growing  payments  of  the  annuities,  as  they  stood, 
reduced  by  consent,  without  prejudice. 

Mr. Brand,  the  person  to  whom  the  reference  was  directed,  by 
his  Report,  stated  particularly  various  provisions  of  the  Deed, 
which  gave  powers  as  large  as  those  given  by  the  instrument  now 
under  consideration,  among  them  a  power  much  resembling  that 
in  this  Deed,  to  make  call,  toties  quoties,  provided  that  no  call 
should  exceed  one  year's  subscription  -,  and  he  certified  that 
such  sums  of  money  as  might  arise  from  the  payments  to  be 
made  under  the  6th  and  13th  clauses,  some  forfeitures  specified, 
the  annual  interest  of  the  capital  stock,  and  the  powers  of  the 
Directors  to  make  calls,  formed  the  whole  of  the  provision 
intended  for  the  annuities  and  the  expense  of  management, 
which  appeared  to  be  all  the  objects  of  the  Institution ;  that 
those  provisions  were  insufficient  to  answer  all  the  purposes  of 
the  Institution  j  the  provisions  originally  made  were  inadequate, 
and  had  a  tendency  to  destroy  the  object ;  that  the  provisions 
of  1781  were  also  inadequate,  though  the  annuities  had  been 
reduced,  and  the  time  must  continue  to  approach  when  tht 
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application  of  these  provisions  will  destroy  the  plan.  The  Re- 
port then  states  what  would  supply  the  deficiency,  and  that, 
unless  those  calls  were  unnecessary,  the  plan  must  be  founded 
in  error,  and  have  a  tendency  to  destroy  the  objects  and  the  So- 
ciety itself. 

The  result  of  the  representation  made  by  this  Report  is,  that 
if  the  agreement  had  been  specifically  performed,  the  plan  of 
the  Institution  was  defective,  in  the  circumstance  that  the  sub- 
scription  was  originally  too  low;  and  as  to  the  calls  to  be 
made,  the  opinion  both  of  Mr.  Brand  and  of  Lord  Thurlow  was, 
that  if  the  defect  of  the  original  subscription  went  to  the  origi- 
nal plan,  the  item  as  to  the  calls  was  also  a  defect  in  such  an 
institution. 

On  the  16"th  of  March,  1787,  the  cause  came  on  for  further 
directions.  Lord  Thurloxv  would  not  permit  the  fund  to  be 
touched,  but  brought  it  into  Court,  as  has  been  properly  done  in 
this  instance ;  as  attention  must  be  given  to  the  just  claims  of  all 
parties,  those  who  have  not  yet  become  entitled  to  annuities,  and 
the  deceased,  as  well  as  those  who  are  living  and  have  become  en- 
titled. When  the  cause  came  on  again,  Mr.  Brand  having  stated 
what  in  his  opinion  would  be  a  just  and  equitable  arrangement  by 
increased  subscription,  it  was  agreed  that  each  Member  should 
pay  a  guinea,  which  produced  a  fund  sufficient  to  pay  the  arrears 
of  the  annuities  which  had  been  reduced  in  1781.  Then,  taking 
into  consideration  the  plan  which  Mr. Brand  said  would  give  exis- 
tence and  life  to  the  original  object,  a  new  Deed  was  executed 
upon  that  reformed  plan,  by  that  arrangement,  securing  to  all 
the  Members  the  benefits  of  the  Institution  as  far  as  could  be ; 
and  the  Bill  was  dismissed  without  costs. 

This  is  an  authority  directly  applicable  to  the  case  now  before 
me.  If  I  could  ascertain  that  there  never  would  be  another 
Annuitant  entitled,  the  relief  prayed  is  right;  but  supposing  it 
given,  and  a  new  subscription  called  for,  the  funds  might  be 
sufficient  to  pay  the  annuities  for  this  year;  but  if  any  of  the 
Members,  alarmed  at  the  additional  calls,  should,  under  the 
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apprehension  of  further  subscriptions,  quit  the  Society,  the  first 
individual  who  became  entitled,  would  disturb  the  arrangement 
made  by  this  Decree,  which  provides  only  for  the  annuities 
subsisting  at  present.  If  more  annuities  should  become  payable, 
the  fund  could  not  be  sufficient.  There  must  either  be  a  new 
Decree,  or  the  Society  must  act  as  if  there  was  providing  a  fund 
for  every  increase  of  annuities.  The  consequence  is,  necessarily, 
that  the  annuities  are  not  purchased  on  the  original  terms ; 
and  as  the  terms  rise,  by  the  failure  of  the  annual  subscription, 
the  necessity  of  further  calls  increases ;  and  the  result  may  be 
that  the  Annuitants  are  to  pay  each  other. — That  is  the  vice  at 
the  bottom  of  the  thing. 

This  Society  will  be  sensible  that  it  is  much  more  easy  for  them 
than  for  the  Court  to  arrange  this.  If  they  cannot  agree  oa 
some  plan,  I  must  refer  it  to  the  Master  to  make  similar 
enquiries  to  those  directed  by  Lord  Thurlow,  taking  the 
assistance  of  a  calculator  ;  and  to  inform  me,  if  this  Society 
cannot  longer  exist,  what  will  be  an  equitable  distribution  of  the 
funds  subscribed.  But  that  course  is  not  to  be  taken,  unless 
the  Court  shall  be  unable  to  do  more  justice,  by  securing  to 
those  who  have  and  may  become  entitled  to  annuities,  the 
enjoyment  of  them.  The  nature  of  the  enquiry  will  be,  first, 
whether  the  plan  upon  which  this  Society  has  been  regulated 
is  adequate  to  its  purposes  ?  and,  if  not,  what  additional  sub- 
scription will  be  sufficient  to  discharge  the  arrears  nowsubsistinff, 
and  to  pay  the  present  and  future  annuities,  without  having 
recourse  to  that  last  clause,  which  would  destroy  the  object  of 
th«  Society  ? 
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No.  8. 

COURT  OF  CHANCERY,  JAN.  14,  1823. 
(This  case  was  taken  in  short-hand,  and  is  not  yet  reported.) 

DAVIS  and  Others,  \.  FISK  and  Others. 

This  was  a  suit  instituted  by  four  Members  of  the  Norwich 
Union  Fire  Association  against  the  Directors,  Treasurers,  Bankers, 
and  Secretary,  of  the  same  Institution. 

Mr.  SHADWELL,  on  behalf  of  the  Plaintiffs,  stated  that  the 
Association  was  established  in  the  year  1797,  on  the  principle  of 
mutual  guarantee ;  that  large  sums  had  been  expended  in  pro- 
curing and  establishing  several  hundred  agents  in  various  parts 
of  the  country,  and  in  offices,  engines,  fire-plates,  and  other 
materials ;  that,  by  the  conditions  of  the  Deed  of  Settlement,  all 
persons  insuring  became  Members  j  that  the  affairs  and  manage- 
ment of  the  Society  were  entrusted  to  twelve  Directors,  chosen 
from  amongst  the  Members,  who  were  not  to  receive  any  salary 
for  their  labour  and  attention ;  that  all  policies  should  be  signed 
by  three  Directors,  and  bear  the  badge  of  the  Association  -,  that 
the  Directors  should  be  at  liberty  to  discontinue  any  insurance, 
and  cancel  any  policy,    on  giving  fourteen   days'  notice,  and 
returning  to  the  Member  a  due  proportion  of  his  premium,  and 
paying  him  also  his  share  of  savings  or  accumulations  j  that  the 
Directors  should  be  indemnified  by  the  Society  ;  that  they  should 
not  be  concerned  in  the  contrivance  or  management  of  any  other 
undertaking  whatsoever,  contrary  to  the  interests  of  the  Society 
The  Learned  Counsel  then  proceeded  to  state  that  the  Society  had 
rapidly  augmented,  and  that  the  Members,  being  about  sixty 
thousand  in  number,  had  succeeded  in  obtaining  an  Act  of  Par- 
liament, by  which  it  was  directed  that  all  actions  to  be  brought 
by  or  against  the  Society  should  be  in  the  name  of  one  of  th« 
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Directors,  Treasurer,  or  Secretary,  for  the  time  being.  The 
Learned  Counsel  further  stated,  that  the  Society  had  continued 
uniformly  prosperous,  and  had  accumulated  large  funds,  con- 
sisting of  floating  balances  in  the  hands  of  the  Agents,  Secretary, 
Treasurers,  and  Directors,  and  of  money  in  the  public  funds, 
and  other  securities ;  that  the  increasing  prosperity  of  the  In- 
stitution had  been  represented  to  the  public,  by  its  officers,  in 
printed  advertisemerts  and  otherwise  ;  that  one  of  the  Plaintiffs 
(all  of  whom  had  severally  effected  policies)  had  received  a  letter, 
usually  sent  round  by  the  Insurance  Offices,  stating  that  his 
policy  would  expire  on  the  29th  of  September  last,  and  that  he 
would  be  uninsured  unless  the  premium  were  paid  within  fifteen 
days  ;  that  he  accordingly  sent  to  pay  the  premium  to  the  Office 
where  his  policies  had  been  taken  out,  under  an  impression  that 
he  was  continuing  his  insurance  in  the  same  Office,  but  found 
that  he  was  to  have  a  policy  granted  by  a  new  Institution  differ- 
ing in  principle  from  the  old  Establishment,  inasmuch  as  the 
original  was  on  the  principle  of  mutual  guarantee,  whereas  that 
intended  to  be  established  was  to  benefit  certain  independent 
Shareholders  j  that  the  Directors  of  the  new  Institution  adopted 
the  badge  or  impress,  and  all  the  emblems,  of  the  old  Society, 
and  used  the  same  offices,  engines,  plates,  agents  and  establish- 
ments, which  had  cost  a  great  many  thousand  pounds,  to  the 
old  Norwich  Union,  of  which  the  Plaintiffs  were  Members  ;  that 
the  same  persons  were  Secretary,  Treasurers,  Bankers,  Trustees, 
and  Directors  of  the  old  and  new  Societies  ;  and  that  the  circular 
letters  sent  to  the  Members,  to  inform  them  that  their  policies 
would  expire  unless  the  premiums  were  paid,  were  framed  in  a 
manner  to  mislead  the  public,  and  induce  a  belief  in  the  Members 
of  the  original  Society  that  they  were  continuing  their  interest 
therein,  whereas  it  was  charged  that  the  Defendants,  who  were 
the  Directors,  Secretary,  Treasurer,  and  Officers  of  that  Society, 
had  combined  with  the  other  Defendants,  who  were  parties  to  the 
new  Society,  to  convert  the  funds  and  property  of  the  old 
Norwich  Union  to  their  own  profit,  as  Shareholders  of  the  new 
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Association,  and  to  induce  the  Members  to  become  insurers 
therein.  Mr.  SHADWELL  concluded  by  moving  for  an  injunction 
to  restrain  the  Defendants  from  disposing  of  the  funds  of  the  old 
Society,  except  for  the  purposes  of  that  Office,  and  to  prevent  them 
from  receiving  premiums  at  the  same  Office,  and  through  the 
same  Agents,  on  account  of  the  new  Society,  under  pretence 
that  they  were  received  on  account  of  the  old  one,  and  also  from 
using  the  badges,  emblems,  engines,  and  implements  of  the  old 
Society,  for  the  purpose  of  the  new  Association. 

Mr.  GLYN  followed  on  the  same  side,  and  contended  that  this 
was  a  clear  case  for  the  summary  interference  of  the  Court,  as  it 
was  an  application  by  the  Plaintiffs  on  behalf  of  themselves,  and 
all  other  Members  of  the  Society  who  should  come  in  and  con- 
tribute to  the  suit,  to  restrain  such  of  the  Defendants  as  were 
the  Secretary,  Directors  and  Treasurers  of  the  old  Institution, 
from  abuse  of  the  trust  reposed  in  them  as  such  officers,  by  the 
Members  of  the  Association  j  and  that,  however  the  case  might 
apply  to  the  other  Defendants,  who  were  not  in  fact  officers  or 
servants  of  the  old  Institution*  it  was  clearly  within  the  province 
and  equity  of  the  Court  to  prevent  a  fraud  and  misapplication  of 
the  funds  by  those  who  had  been  confidently  entrusted  with  them. 

The  LORD  CHANCELLOR  suggested  doubts  as  to  the  possibility 
of  bringing  proper  parties  before  the  Court  in  a  case  like  the 
present,  as  the  Bill  professed  to  be  filed  on  behalf  of  the  Plain- 
tiffs and  all  other  Members  of  the  Association,  so  that  some  of  the 
Defendants,  who  were  also  Members,  were  placed  in  the  double 
but  opposite  characters  of  Plaintiff  and  Defendant.  He  should, 
however,  as  the  Defendants  were  charged  with  fraud,  hear  the 
Counsel  on  the  other  side. 

Mr.  HART,  for  the  Defendants,  observed  that  he  had  always 
found  it  very  difficult  to  improve  any  suggestions  of  his  Lord- 
ship's, and  was  content  to  let  well  alone,  as  he  feared  by  going 
on  he  might  fall  into  some  error,  and  change  his  Lordship's 
view  of  the  case. 

THE  LORD  CHANCELLOR, — It  is  for  that  reason  I  wish  io 
hear  you. 


131 

Mr.  HART  then  proceeded  to  state  that  the  Plaintiffs'  sources  of 
wealth  were  not  likely  to  be  much  diminished  by  any  loss  they 
might  sustain  by  the  Norwich  Union  Association,    as  their  pre- 
miums altogether  amounted  to  but  ,=£20  j  that  there  was  nothing 
of  fraud  imputable  to  any  of  the  Defendants.     The  simple' facts 
of  the  case  were  these, — that  the  Norwich  Union  Society,  instead 
of  being  in  a  flourishing  condition,  was  reduced  to  a  state  of 
great  distress,  involving  the  Directors  in  considerable  peril,  as 
they  were  primarily  liable  on  the  policies,  and  would  have  to  seek 
contribution  from  the  Members  at  large ;  that  several  heavy  losses, 
and  some  unfortunate  differences  with  some  of  their  Officers, 
had  induced  the  Directors  to  determine  their  responsibilities  by 
refusing  to  continue  the  policies  ;  that,  by  the  original  principle 
of  the  Institution,  the  Directors  had  no  funds  applicable  to  the 
payment  of  losses,  but  such  as  had   been  accumulated  out  of 
the  premiums  j  and  that  the  Directors  therefore  did  not  choose 
to  be  in  a  situation  to  be  first  liable  to  pay  losses  and  then  to 
seek  reimbursement  from   the  Members,  but  had  preferred  to 
raise  a  capital  of  ^550,000  by  a  body  of  Shareholders,  who 
were  to  take  only  one-third  of  the  profits,  in  return  for  the  risk 
of  their   capital,   the   remaining   two-thirds   being  divided   in 
return  of  premium  to  the  Members ;  that  it  was  altogether  im- 
proper to  say  that  there  was  a  new  Society  establishing,  as  the 
old  one  had  been  merely  re-modelled,  by  which  the  public  would 
be  the  better  secured  and  the  Directors  indemnified ;  that  this 
alteration  had  been  submitted  to  and   approved  by  a  General 
Meeting  of  the  Members ;  that  the  Agents  in  different  parts  of 
the  country,  as  was  well  known  to  every  man  who  travelled, 
were  shopkeepers,  who  affixed  boards  to  their  doors,  in  which  they 
were  described  as  Agents  for  particular  Offices ;  that  with  respect 
to  the  conversion  of  the  engines,  badges,  &c.  to  a  new  Society, 
they  were   continued  as  part  of  the  property   of  the  old  re- 
modelled Society  j  that  he  stood  in  his  place  as  Counsel  for  the 
Norwich  Union  Association,  the  original  Directors  of  which  had 
discontinued  their  responsibilities  on  policies,  as  they  had  a  full 
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right  to  do,  and  had  only  changed  its  original  constitution  for  a 
better  one. 

Mr.  WETHERELL  followed,  and  contended  that  there  was  no 
new  Society  in  the  case  ;  that  it  was  the  old  Association  in 
another  shape,  as  a  man  would  pour  a  bottle  of  wine,  or  rather 
a  bottle  of  water,  from  one  decanter  to  another. 

THE  LORD  CHANCELLOR. — Mr.  Shadwell  says  there  is  a  bottle 
of  wine  and  a  bottle  of  water  j  each  of  which  is  good  by  itself, 
but  which  you  would  spoil  by  mixing. 

Mr.  WETHERELL  continued,  that  the  Society  recognized  by 
Act  of  Parliament,  for  the  purpose  of  suing  others,  or  being 
sued,  could  not  be  divided  against  itself.  A  quasi  Corporation, 
it  could  sue  others  j  but  Members  could  not  be  opposed  to  each 
other,  like  so  many  rank  and  file.  His  Lordship  had  truly  de- 
clared that  the  present  bill  presented  the  same  men  as  Plaintiffs 
and  Defendants. 

Mr.  BICKERSTETH  was  also  heard  for  the  Defendants,  and 
contended  that  the  Plaintiffs  should  have  called  a  Meeting  of  the 
Members. 

Mr.  SHADWELL  shortly  replied,  and  observed  that  he  had 
more  to  contend  with  in  his  Lordship's  first  suggestions,  than  in 
anything  which  had  been  urged  by  Defendants'  Counsel ;  that 
the  small  amount  of  premiums  paid  by  Plaintiffs  would  not  deter 
them  from  prosecuting  their  own  rights,  and  preventing  injustice 
to  others ;  that  it  was  a  most  ungracious  argument  by  the  Officers 
of  an  Institution,  who  had  for  years  been  publishing  its  improving 
situation,  to  declare  all  their  previous  statements  false,  and  to 
quarrel  with  a  principle  which  they  had  always  professed  to  con- 
sider as  the  best)  that  the  Counsel  for  the  Defendants  stated 
a  different  case  from  that  which  had  been  sworn  to  by  their 
Clients,  who,  in  their  Affidavits,  in  terms,  stated  that  they  had 
discontinued  the  old  Society,  and  meant  to  sell  the  engines,  &c. 
to  the  new  Society  j  that  there  had  been  no  General  Meeting  of 
the  Members,  as  stated  by  Mr.  Hart,  but  only  of  the  Agents, 
from  whom  balances  were  due,  and  who  were  the  mere  instru- 
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ments  of  the  Defendants  ;  that  the  Act  of  Parliament  only  re- 
cognized the  Society  according  to  its  original  formation,  which 
was  on  the  principle  of  mutual  guarantee,  and  that  it  was  not 
in  the  power  of  the  Directors,  or  the  Members  themselves,  to 
convert  such  an  Institution  into  a  trading  company  j  that,  with 
respect  to  what  had  fallen  from  Mr.  Bickersteth,  the  Directors 
had  sworn  that  they  had  been  advised  by  Counsel  that  no 
General  Meeting  of  Members  could  effect  the  object  they  had  in 
view.  He  concluded  by  saying,  that  he  hoped  at  least  the 
injunction  would  be  granted  against  the  servants  of  the  old 
Institution  who  had  control  of  the  funds,  &c.  to  prevent  an 
abuse  of  the  trust  reposed  in  them. 

THE  LORD  CHANCELLOR. — It  must  not  be  understood,  from 
what  I  am  about  to  say,  that  I  give  any  opinion  whether  the 
Plaintiffs  might  or  might  not  put  such  a  case  on  record  as  would 
entitle  them  to  a  decree  for  the  relief  they  seek.  The  question 
is,  whether,  on  an  interlocutory  motion,  I  can  do  what  is  asked  ? 
If  I  could  not  grant  the  decree  as  asked,  I  cannot  grant  the  in- 
junction. By  the  Statute  against  Monopolies,  persons  are  forbidden 
to  form  speculative  associations,  or  to  raise  transferable  stocks  j 
but  it  has  been  determined  by  the  Courts  that  a  dozen  persons 
may  insure  or  guarantee  each  other  j  and  when  once  it  was 
established  that  twelve  might  act  on  such  a  principle,  it  was 
impossible  to  put  a  limit  to  the  number  j  and  it  is  said,  from  the 
Bar,  that  60,000  have  combined  for  that  purpose  in  the  present 
instance.  The  inconvenience  of  administering  justice  to  such  a 
mass  of  people,  all  standing  in  the  relation  of  partners,  was 
soon  discovered ;  for,  as  partners,  they  were  bound  to  set  forth 
the  names  of  all  their  body  when  acting  against  a  stranger,  and 
it  was  equally  incumbent  on  those  who  prosecuted  claims  against 
them,  to  bring  all  before  the  Court. — To  obviate  this  difficulty, 
it  has  frequently  happened  that  Acts  of  Parliament  have  been 
obtained,  by  which  the  Secretary,  Treasurer,  or  some  officer  of 
the  Society,  is  pointed  out  as  a  nominal  Plaintiff  or  Defendant  to 
sue  or  be  sued,  for  or  on  account  of  the  Association  at  large  -}  an<J 
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so  far  such  an  Association  may  be  called  a  quasi  corporation — 
having  the  power,  emblems,  and,  lo  a  given  extent,  the  privileges 
of  a  body,  without  having  been  incorporated.  I  shall  be  very 
cautious  not  to  extend  those  privileges.  The  policy  of  Acts  of 
Parliament,  in  such  cases,  was  to  render  facility  to  justice,  by 
making  one  person  to  represent  a  mass,  which  would  of  itself 
be  immoveable  ;  but  the  difficulties,  as  I  foresaw  and  urged  in 
my  place  in  the  House  of  Lords,  were  not  so  easily  to  be  over- 
come j — for  although  justice  might  be  done  in  cases  in  which  the 
Association  was  complaining,  by  the  use  of  one  name  instead 
of  60,000,  the  same  measure  of  justice  could  not  be  rendered  in 
the  person  of  one  Defendant.  The  Secretary  or  Treasurer  might 
not  be  worth  the  money  for  which  he  was  sued,  and  the  funds 
might  be  insufficient.  But  supposing  the  officer  to  be  in  posses- 
sion of  ample  means,  execution  would  go  against  him  or  his 
effects,  and,  having  paid  the  money,  he  would  have  to  seek  just 
contribution  from  the  Members,  which  might  be  practicable  with 
a  manageable  number,  but  which  must  be  next  to  impossible 
with  60,000  persons. — The  Acts  of  Parliament  do  not  contem- 
plate suits  amongst  the  Members  themselves,  but  speak  only  of 
actions  by  and  against  them. 

The  present  record,  therefore,  derives  no  assistance  from  the 
Act,  as  it  not  only  presents  Members  complaining  of  each  other, 
but  states  that  which  is  false  (I  do  not  use  the  word  '  false  '  in 
its  offensive  sense,  but  merely  as  describing  an  assertion  which  is 
not  strictly  true) ,  for  it  represents  the  Bill  as  filed  on  behalf  of 
all  the  Members,  whereas  the  Defendants  appear  to  be  Mem- 
bers also.  In  certain  cases  of  covenant,  where  it  is  necessary 
to  bring  all  parties  before  the  Court,  those  who  refuse  to  be 
Plaintiifs  must  be  made  Defendants,  but  a  man  cannot  stand  as 
Plaintiff  and  Defendant  at  the  same  time ;  and,  for  anything  that 
appears  on  this  record,  there  may  be  one  half  of  the  Members 
represented  by  the  Plaintiffs,  and  the  other  by  the  Defendants, 
though  all  are  called  Plaintiffs. 

The  present  case  is  reduced  to  a  mere  matter  of  partnership  j 
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and  (as  I  threw  out  in  the  course  of  the  argument)  can  it  be 
said  that  a  man  does  not  know  his  own  partners,  nor  the  nature 
of  the  concern  of  which  he  is  a  member  ?     Can  it  be  said  that  a 
man  is  likely  to  be  seduced  into  paying  money  to  an  Association 
differing  in  a  vital  principle  from  that  of  which  he  is  a  Member, 
under  a  delusion  or  belief  that  he  is  paying  money  to  his  own 
concern  ?     I  am  no  judge  of  the  merits  of  the  different  principles 
of  insurance,  but  the  difference  seems  to  be  strongly  marked 
between  these  two  Institutions.     The  Blacking  case  has  been 
mentioned  by  Mr.  Shad  well — but  could  Day  or  Martin  have 
come  here  and  said,  I  paid  money  to  other  persons  using  the  same 
firm,  and  the  same  badge,  under  an  impression  that  I  was  pay- 
ing it  to  my  own  partner  ? — It  has  been  urged  that  the  Defendants 
have  covenanted  not  to  be  concerned  in  any  other  Institution, 
but  circumstances  sometimes  occur  to  prevent  a  Court  of  Equity 
interfering  to  enforce  covenants.  The  hardship  or  injustice  of  the 
case  may  be  urged ;  but  many  Gentlemen  of  the  Bar  must  re- 
member the  cases  of  the  unfortunate  annuitants — widows  who 
had  subscribed  small  sums  during  a  certain  portion  of  their  lives, 
to  receive  annuities  after  they  had  reached  a  particular  age. 
There  the  parties  had  covenanted  over  and  over  again.     The  one 
case  was  before  my  Lord  Thurlow,  and  the  other  before  myself. 
That  Learned  Lord  felt  most  acutely  his  inability  to  afford  relief, 
by  reason  of  the  situation  of  the  parties ;  and,  however  much  he 
might  have  lamented  his  want  of  power,  I  am  sure  I  suffered  as 
much  on  my  own  account.    I  do  not  say,  that  this  record  may 
not  be  so  amended  as  to  bring  all  parties  properly  before  me, 
but  I  feel  that  it  is  very  difficult  to  do  so  with  60,000  partners. 
I  cannot  hold  that  Societies  may  re-model  and  alter  their  Asso- 
ciations, so  as  to  change  their  original  constitutions  ;  but  I  do 
not  sit  here  to  try  offences.  With  these  difficulties  before  me,  and 
feeling  that  such  a  measure  must  be  very  extensive  in  its  conse- 
quences, and  should  not  be-  pronounced  upon  lightly,  I  cannot, 
on  an  interlocutory  motion,  anticipate  what  might  be  the  nature 
of  my  decree  in  the  cause,  and  therefore  I  cannot  grant  the 
Injunction. 
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No.  9. 
WATERS  v.  TAYLOR. 

(15  Vcsey,  10.J 

The  Plaintiff  in  this  cause  claimed  as  executor  of  Mr.  Gould, 
who  was  entitled,  by  assignment  from  the  Defendant,  Mr.  Tay- 
lor, in  1803,  of  seven  sixteenth  parts  of  the  Italian  Opera  House, 
and  as  mortgagee  of  the  remaining  shares  which  continued  to  be 
the  property  of  Taylor.  The  Bill  prayed  a  foreclosure  of  the  mort- 
gage, a  specific  performance  of  an  agreement,  and  further  relief 
upon  deeds  executed  in  the  years  1792,  1803,  and  1804  j  and  a 
motion  was  made  by  the  Plaintiff  that  the  Defendant,  Taylor, 
may  be  removed  from  the  management,  and  restrained  from  in- 
terfering and  receiving  the  profits  ;  that  a  proper  person  may  be 
appointed  Manager,  with  the  same  powers  as  Gould  and  Taylor 
had,  or  such  other  powers  as  the  Court  shall  think  fit  j  that  a 
Receiver  may  be  appointed,  and  that  proper  directions  may  be 
given  for  payment  of  the  money  5 — the  Plaintiff,  in  support 
of  his  application,  alleging  that  the  Defendant  had  in  several 
instances  neglected  his  duty  as  Manager  j  that  he  did  not,  and 
from  the  embarrassed  state  of  his  affairs  could  not,  attend  in 
person,  and  was  never  at  the  Theatre  except  on  Sunday ;  stating 
various  breaches  of  covenant  and  instances  of  mismanagement; 
that  he  had  not  sent  the  money  received  to  the  Bankers  ;  that  he 
had  engaged  performers  and  other  persons,  without  consent, 
contrary  to  the  Deed  j  that  he  discharged  the  Treasurer  and  a 
person  who  acted  as  Deputy  Manager  without  a  salary,  engaging 
another  as  Ballet  Master,  and  also  as  Deputy  Manager,  at  a 
salary  of  «£l 200  per  annum  ;  that  he  engaged  one  Performer 
at  a  salary  of  5000  guineas  for  the  season,  30OO  being  sufficient, 
with  liberty  to  her  to  sing  at  other  places ;  permitting  the 
Ballet  Master  also  to  act  in  the  same  capacity  at  the  Theatre  in 
Drury  Lane. 
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The  Defendant  denied  the  charges  of  mismanagement; 
justified  his  conduct  in  the  particular  instances  pointed  out  by 
the  Plaintiff  j  referred  his  absence  to  threats  of  personal  violence 
and  of  an  arrest  by  the  Plaintiff ;  stated  that  no  loss  had  been 
incurred  by  his  absence ;  that  he  had  been  Manager  for  twenty- 
five  years,  and  had  reduced  the  debts  of  the  concern  from  a 
very  large  amount  to  5^23,000  ;  and  represented  that  the  ma- 
nagement had  always  been  carried  on  by  deputy  j  and  it  was 
better  it  should  be  so,  on  account  of  unreasonable  demands  by 
the  performers  upon  the  principal,  with  which  the  deputy 
could  not  be  expected  to  comply. 

The  general  title,  -  embracing  all  the  interests  in  the  Theatre, 
ftood  upon  the  Deed  of  1792.  The  interests  of  the  parties  to  the 
cause  were  regulated  by  the  subsequent  Deeds  of  1803  and 
1804.  The  general  effect  of  the  Deed  of  1803  was,  that  Gould 
was  to  have  the  sole,  exclusive  and  entire  management  and  conduct 
of  the  Theatre  during  the  joint  lives  of  himself  and  Taylor,  as  long 
as  Gould  shall  think  fit,  subject  to  certain  restrictions,  the  sole 
privilege  of  selling  the  boxes,  contracting  with  performers,  &c. 
and  generally  to  do  all  such  other  acts,  &c.  as  fully  and  effectually 
as  Taylor,  before  that  period,  had  been  accustomed  to  do,  &c.j 
that  Gould,  from  that  period,  should  act  as  sole  proprietor,  as 
Taylor  had  previously  acted  ;  that  he  should  give  his  personal 
attendance.  If  either  should  sell  his  interest,  or  go  abroad,  the 
management  to  devolve  upon  the  other ;  if  Gould  should  decline 
the  management,  it  was  to  be  in  them  jointly,  or  in  such  person 
as  they  should  appoint.  After  the  death  of  both,  it  was  to  go 
according  to  the  appointment  of  their  executors  respectively  j 
and,  in  the  event  of  the  death  of  Gould,  Taylor  was  to  become 
the  manager.  Among  various  provisions  with  reference  to  the 
management  it  was  declared,  that  no  more  than  the  sum  of 
^500  should  be  expended  in  the  preparation  of  any  one  Opera, 
and  that  no  engagement  with  a  performer  should  be  finally 
concluded,  and  no  banker,  treasurer,  receiver,  or  servant  should 
be  removed,  without  the  consent  of  the  other  part-owner ;  and 
that  in  case  the  part-owners  shall  not  agree  upon  a  person  to 
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fill  any  such  office  or  station,  that  shall  be  considered  a  matter 
in  difference  for  arbitration  j  each  party  to  name  one  arbi< 
and  if  either  shall  refuse  to  name  a  person  for  ten  d 
the  person  nominated  by  the  other  as  arbitrator  ha!1  -lecide. 
Besides  several  special  provisions  for  arbitration,  if  they  should 
not  agree  upon  the  price  of  the  boxes  and  in  various  other 
instances  of  probable  dispute,  there  was  a  general  clause,  that 
if  any  doubt,  question>  difference,  or  dispute,  shall  at  any  time 
arise  between  the  parties  or  their  executors,  touching  the  con- 
struction of  these  presents,  any  clause,  &c.  or  any  account  to 
be  settled,  or  the  measures  to  be  taken  in  any  event  not  ex- 
pressly provided  for,  or  in  any  other  matter  whatsoever, 
touching  the  management  or  conduct  of  the  said  theatre,  or  the 
appointment  or  the  duty  of  the  manager  or  any  other  person 
employed,  and  such  doubt,  &c.  cannot  be  settled  among  them- 
selves, it  shall  be  determined  by  arbitration j  with  the  usual 
provision  that  the  arbitrators  should  choose  an  umpire,  order 
attendance,  take  evidence  on  both  sides,  and  use  all  other  ways 
and  means  to  enable  them  to  decide  upon  the  matter  in  question 
as  they  should  think  fit ;  and  that  the  Award  should  be  binding 
and  conclusive,  and  be  observed  and  kept  by  them  accordingly, 
without  any  suit  whatsoever,  and  should  be  made  a  Rule  of  the 
Court  of  King's  Bench. 

Sir  ARTHUR  PIGGOTT,  Mr.  FONBLANQUE,  Mr.  HART,  and  Mr. 
JOHNSON,  in  support  of  the  motion.  Mr.  RICHARDS,  Sir  SAMUEL 
ROMILLY,  Mr.  LEACH,  and  Mr.  WETQERELL  opposed  it. 

The  LORD  CHANCELLOR  suggested  the  absolute  necessity  that 
those  parties  should  go  to  arbitration,  and  also  took  the  objec- 
tion that  this  Court  does  not  interfere  for  the  management  of  a 
joint  concern,  except  as  incidental  to  the  object  of  the  suit,  to 
wind  up  the  concern  and  divide  the  produce.  The  only  question 
is,  what  the  Court  will  do  in  the  interval,  until  a  foreclosure, 
sought  by  this  Bill,  can  be  obtained  ;  but  the  Court  will  not 
appoint  a  Manager  under  such  a  covenant  as  this. 

For  the  Plaintiff  it  was  observed,  that  an  agreement  to  refer 
disputes  does  not  oust  the  jurisdiction  of  a  Court  of  Equity ; 
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the  case  of  Half  hide  v.  Penning ,  in  which  Lord  Kenyon  over- 
rules Lord  Hardwicke's  decision  in  Wellington  v.  Macintosh) 
having  been  frequently  impeached,  and  even  by  Lord  Kenyon 
himself}  insisting  that  the  relief  sought,  by  appointing  a 
Receiver,  was  given  in  every  case  of  a  partnership,  where  one 
partner  is  wasting  the  property  or  illegally  charging  the  other  j 
and  that  the  difficulties  presented  to  the  Court  by  this  case  are 
not  insuperable,  nor  greater  than  occurred  in  the  case  of  the 
Drury  Lane  Theatre. 

THE  LORD  CHANCELLOR. — Taking  the  general  doctrine  now 
to  be  according  to  Lord  Hardwicke's  opinion,  which  goes  upon 
the  principle  that  this  Court  has  powers  of  enquiry  beyond  those 
of  an  arbitrator,  do  any  of  those  cases  go  the  length  of  such 
a  special  anxious  provision  for  arbitration  as  this,  applying  to 
every  case  in  which  a  difference  could  arise,  and  stipulating 
expressly,  not  only  that  the  arbitrators  shall  determine  upon 
evidence,  but  that  they  shall  be  at  liberty  to  use  all  other  ways 
and  means  to  enable  them  to  decide  that  they  shall  think  fit ; 
the  parties  evidently  anxious  to  exclude  this  jurisdiction,  upon 
a  subject  to  which  certainly  it  is  very  inadequate  ? 

An  interest  in  a  Theatre  must  undoubtedly  be  protected,  as  pro- 
perty of  any  other  description  ;  and  a  Judge  cannot  look  at  the 
difficulties  belonging  to  the  situation  and  nature  of  the  subject, 
with  effect,  as  forming  an  objection  to  the  jurisdiction.  It  is 
his  duty  to  meet  and  overcome  them,  if  he  can  j  and  greater 
difficulties  never  occurred  in  the  case  of  Drury  Lane  Theatre. 
On  the  other  hand,  however,  this  species  of  property  must  be 
treated  as  all  other  property,  in  a  Court  of  Justice ;  the  interest  of 
all  concerned  must  be  attended  to  j  and  it  is  wholesome  to  apply 
to  this  species  of  property  equally  with  others  the  ordinary  rules ; 
as,  that  the  same  parties  shall  be  required  in  this  case  as  in 
another;  that  the  presence  of  parties  shall  not  be  dispensed 
with  ;  that  the  same  regularity  of  proceeding  shall  take  place, 
as  in  other  causes.  No  difficulty  of  that  sort  occurs  in  this 
instance. 
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This  is  compared  to  the  familiar  case  of  a  partnership.  There 
is  no  instance  of  an  application  for  the  purpose  of  putting  a 
Manager  or  Receiver  upon  partnership  property,  where  the 
Court  did  not  pause,  from  regard  to  the  interest  of  the  parties, 
putting  it  to  them  to  consider  whether  they  would,  by  a  proper 
attention  to  their  own  interests,  remove  the  necessity  of  doing 
that  which,  though  it  must  be  done  when  necessary,  is  at  best 
a  ruinous  proceeding.  If  that  is  the  usual  practice  upon  part- 
nerships in  London,  where  the  parties  have  not  provided  that 
no  such  measure  shall  be  adopted,  without  entering  into  the 
consideration  how  far  these  parties  have  conclusively  provided 
another  remedy,  such  an  intimation  from  the  Court  is  peculiarly 
wholesome  if  the  parties  have,  upon  the  face  of  the  instrument, 
demonstrated  their  conviction  that  a  Court  of  Justice  should  not 
be  hastily  resorted  to,  especially  if  the  nature  of  the  subject  is 
such  that  a  Judge,  feeling  himself  bound  to  determine,  must 
acknowledge  that  he  cannot  understand  it,  and  the  instruments 
which  must  decide  upon  the  rights  of  the  parties  betray  their 
consciousness  that  no  Judge  could  understand  it. 

This  is  to  be  distinguished  from  every  other  case  upon  an  ap- 
plication for  a  Receiver  or  Manager  in  this  respect.  These 
parties  having,  by  express  contract,  mutually  stipulated  with 
respect  to  the  management,  this  is  an  application  by  interlocutory 
motion  that  the  Court  shall  decide  whether  a  person,  who  by 
the  contract  is  Receiver  and  Manager,  shall  have  the  benefit 
of  the  contract,  if  he  has  by  his  conduct  forfeited  his  right  to 
continue  in  that  situation.  This  is  not,  therefore,  the  ordinary 
case  of  a  partnership  in  trade,  where,  all  the  partners  having 
an  equal  right  to  be  in  the  management  as  far  as  partners  have 
that  right,  and  no  one  having  the  exclusive  right,  the  Court 
is  obliged,  for  the  protection  of  them  all,  to  say  that  none  of 
them  shall  have  the  management.  These  parties  have  not  told 
the  Court  what  are  the  circumstances  under  which  they  have 
stipulated  that  the  one  or  the  other  of  them  shall  be  displaced, 
nor  what  are  the  duties  of  the  Manager  j  but  they  are  described 
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by  reference  to  what  has  been  done  in  past  times  5  of  which 
transactions  I  have  no  account.  In  this  case,  the  objection  for 
want  of  parties  cannot  be  raised ;  for  this  contract,  unless  the 
rights  of  others  are  interposed,  must  govern  these  two  parties. 

After  these  general  observations,  I  proceed  to  make  some 
comments  upon  this  Deed  of  1803.  [His  Lordship  then  pro- 
ceeded on  matters  arising  out  of  the  particular  case,  and  added] 
With  reference  to  the  case  of  Half  hide  v.  Penning,  I  admit  that, 
upon  the  best  authority,  the  opinion  expressed  by  Lord  Kenyon  in 
that  case  is  wrong,  as  there  are  against  it  the  concurrent  opinions 
of  Lord  Hardwicke,  Lord  Thurlow,  Lord  Rossi)  n  and  of  Lord 
Kenyon  himself.  As  a  general  proposition,  therefore,  it  is  true 
that  an  agreement  to  refer  disputes  to  arbitration  will  not 
bind  the  parties,  even  to  submit  to  arbitration  before  they 
come  to  the  Court.  I  would  not,  therefore,  say  that  the  conse- 
quence of  this  provision  in  the  instrument  is,  that  a  suit  cannot 
be  instituted,  without  adding  this  qualification,  that  the  Court, 
if  bound  to  administer  relief,  is  fully  justified  in  pausing,  before 
it  takes,  upon  an  interlocutory  motion,  a  step  that  is,  in  truth, 
the  greatest  part  of  the  relief  j  and  if  the  Court  will  not  come 
to  such  a  decision  in  the  cases  to  which  I  have  alluded,  where 
no  individual  had  any  particular  right  founded  in  contract  which 
is  to  be  divested,  it  is  much  more  wholesome,  where  the  parties 
have  contracted  for  this  mode  of  settling  their  differences  and 
the  point  of  dispute  is  one  which  is  expressly  provided  for,  to 
let  them  try  whether  they  cannot  so  settle  it,  than  that  this 
Court  should  interpose  upon  this  sort  of  summary  application. 

If,  however,  though  the  very  subject  in  dispute  is  expressly  stated 
as  a  subject  for  arbitration,  the  Plaintiff  does  not  think  proper  to 
leave  to  that  species  of  decision  the  question,  for  instance, 
whether  Taylor  does  execute  the  duties  of  Manager,  the  farther 
consideration  is  whether,  supposing  the  deed  contained  no  such 
clause,  the  Court  is  not  desired  to  do,  upon  the  principle  that 
Taylor  is  unable  to  execute  his  duty,  much  more  than  is  ordina- 
rily asked  upon  a  summary  application,  In  this  instance,  all  the 
parties  have  not  an  equal  right  to  the  management :  this  is  not 
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the  ordinary  case  of  a  partnership,  where  each  partner  has  as 
much  right  to  interfere  as  any  other,  but  here  one  individual  is, 
by  express  contract,  placed  in  the  situation  of  Manager.  The 
object  of  this  interlocutory  motion  is,  therefore,  in  the  nature 
of  judicial  relief  against  the  effect  of  the  express  contract  j  and 
the  Court  ought  therefore  to  be  perfectly  sure  that  the  conduct 
of  the  Defendant  has  been  such  as  to  make  it  proper,  from 
regard  to  the  interest  of  others  as  well  as  himself,  that  he 
should  be  removed  from  that  situation  in  which  the  contract 
placed  him.  He  may  insist  that  he  cannot  be  displaced  unless 
the  Court  is  prepared  to  decide  that  he  is  not  entitled  to  the 
benefit  of  the  contract;  as  he  is  not,  if  he  cannot  perform  the 
duty,  or  if  he  acts  against  it.  I  will  not  undertake  to  say 
whether  a  Deputy  Manager  might  not  be  appointed  -,  but  I  have 
no  doubt  that,  even  in  that  case,  the  personal  exertions  of  the 
Manager  himself  are  due  to  the  concern  j  and  it  is  very  difficult 
to  make  out  that  his  personal  attendance  may  not  sometimes  be 
necessary ;  in  what  degree  I  cannot  upon  the  information  before 
me  determine.  The  fact,  however,  that  his  personal  attendance 
cannot  be  had,  is  not  the  only  material  fact ;  as  for  the  same 
reason  he  cannot  be  personally  resorted  to  in  the  degree  which 
the  management  requires. 

In  that  view  of  the  case,  therefore,  I  could  only  refer  it  to 
the  Master,  to  enquire  whether  he  is  in  a  situation  in  which  he 
is  capable  of  performing  the  duties  of  Manager  j  but  I  am  so 
strongly  pressed  by  the  consideration  that,  whatever  view  the 
parties  themselves  may  take  of  the  subject,  they  are  calling 
down  upon  them  an  interposition,  perhaps  not  the  most  ruinous, 
but  that  cannot  take  place  without  infinite  mischief  to  all  who 
may  have  an  interest  in  the  subject,  that  I  shall  give  them  an 
opportunity  to  pause,  and  consider  whether  they  will  press  for 
my  determination,  or  have  their  disputes  determined  by  that 
more  wholesome  mode  which  they  have  themselves  provided ; 
and  I  recollect  very  few  instances  where  this  sort  of  recom- 
mendation has  been  given  in  vain. 
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No.  10. 

FORM  AN  V.  HOMFRAY. 

(2  Ves.  &  B.  329.) 

The  Bill,  filed  by  one  partner  against  the  other,  prayed  that 
the  Defendant  might  be  held  responsible  for  a  sum  taken  by  him 
out  of  the  partnership-funds,  and  for  another  sum,  a  debt 
released  by  him,  and  payment  of  such  sums  into  the  cash  of  co- 
partnership, or  to  the  Accountant-General  in  trust  in  the  cause ; 
or,  in  default  of  such  payment,  that  an  account  might  be  taken, 
between  the  Plaintiff  and  Defendant,  of  the  copartnership 
dealings,  and  an  injunction,  restraining  the  Defendant  from 
receiving  the  partnership  monies,  &c.  The  prayer  did  not 
extend  to  a  dissolution. 

The  Defendant  having  put  in  his  answer,  a  motion  was  made  by 
the  Plaintiff,  that  the  Defendant  may  be  ordered  to  pay  into  Court, 
or  into  the  cash  of  the  copartnership,  a  sum  of  a£l478  :  14  :  6, 
admitted  in  his  answer  to  be  due  from  him  to  the  copartnership 
concern,  in  respect  of  his  deficiency  of  capital. 

Sir  SAMUEL  ROMILLY  and  Mr.  BARBER,  in  support  of  the 
motion.  Mr.  LEACH,  for  the  Defendant. 

The  LORD  CHANCELLOR  said  he  did  not  recollect  an  instance 
of  a  Bill  filed  by  one  partner  against  the  other,  praying  an 
account  merely,  and  not  a  dissolution,  proceeding  on  the  founda- 
tion that  the  partnership  was  to  continue. 

Sir  SAMUEL  ROMILLY  admitted  that  it  would  be  extremely 
difficult  to  produce  any  authority,  but  said  he  had  a  strong 
impression  that  he  had  drawn  such  Bills ;  observing  that  the 
continuance  of  the  partnership  was  the  ground  of  the  jurisdic- 
tion here,  as,  if  the  partnership  was  determined,  each  party 
might  proceed  at  law  to  have  the  account  taken  before  auditors. 
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The  LORD  CHANCELLOR  observed  the  inconvenience  that,  if  a 
partner  can  come  here  for  an  account  merely  pending  the 
partnership,  there  seems  to  be  nothing  to  prevent  his  coming 
annually. 

The  motion  was  refused. 
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No.  11. 

GODSOLL  and  Others  against  BOLDERO  and  Others. 

(9  East,  71.) 

This  was  an  Action  of  Debt  on  a  Policy  of  Insurance,  made  the 
29th  of  Nov.  1803,  under  seal  of  the  Defendants,  as  three  of  the 
Directors  of  the  Pelican  Life  Assurance  Company,  on  behalf  of 
the  Company  5  which  recited  that  the  Plaintiffs,  coachmakers  in 
Long  Acre,  being  interested  in  the  life  of  the  Right  Honourable 
William  Pitt,  and  being  desirous  of  making  an  assurance  thereon 
for  seven  years,  had  subscribed  and  delivered  into  the  Office  of 
the  Company  the  usual  declaration,  setting  forth  his  health, 
age,  &c.  j  and  having  paid  the  premium  of  s£l5  :  15  :  0,  as  a 
consideration  for  the  assurance  of  ,§£500,  for  one  year  from  the 
28th  of  Nov.  1803,  it  was  agreed  that,  in  case  Mr.  Pitt  should 
happen  to  die  at  any  time  within  one  year,  &c.  the  funds  of  the 
Company  should  be  liable  to  pay  and  make  good  to  the  Plaintiffs, 
their  executors,  &c.,  within  three  months  after  his  demise  should 
have  been  duly  certified  to  the  Trustees,  &c.  the  sum  of  ,§£500 ; 
and,  further,  that  the  Policy  might  be  continued  in  force  from 
year  to  year,  until  the  expiration  of  the  term  of  seven  years, 
provided  the  annual  premium  should  be  duly  paid  on  or  before 
the  28th  of  November  in  each  year.  The  Plaintiffs  then 
averred  that,  at  the  time  of  making  the  said  assurance,  and 
from  thence  until  the  death  of  Mr.  Pitt,  they  were  interested  in 
his  life  to  the  amount  of  the  sum  insured  ;  and  that  they  duly 
paid  the  annual  premium  of  ,§£15  : 15  :  O,  before  the  28th  of  Nov. 
1804,  and  the  further  sum  of  «£15  : 15  : 0,  before  the  28th  of  Nov. 
1805;  and  that,  after  that  day,  while  the  assurance  was  in  force 
and  before  the  exhibiting  the  Bill  of  the  Plaintiffs,  viz.  on  the 
23d  of  February,  1806,  Mr.  Pitt  died;  that  his  demise  was 
afterwards  duly  certified  to  the  Trustees,  &c. ;  since  when, 
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more  than  three  months  have  elapsed  before  the  commencement 
of  this  suit,  &c.  j  but  that  the  ,§£500  had  not  been  paid  or  made 
good  to  the  Plaintiffs.  There  were  also  accounts  for  so  much 
money  had  and  received  by  the  Defendants  to  the  Plaintiff's 
use,  and  upon  an  account  stated. 

To  this  the  Defendants  pleaded— 1st,  Nil  debent.  2dly,  That 
the  Plaintiffs,  at  the  time  of  making  the  assurance  and  from 
thence  until  the  death  of  Mr.  Pitt,  were  not  interested  in  hi* 
life  in  manner  and  form  as  they  have  complained,  &c.  3dly, 
As  to  the  first  count,  that  the  interest  of  the  Plaintiffs  in 
the  Policy,  and  thereby  intended  to  be  covered,  was  a  certain 
debt  of  g@50Q  at  the  time  of  making  the  Policy,  due  from  Mr. 
Pitt  to  the  Plaintiffs,  and  no  other  j  and  that  the  said  debt  after- 
wards, and  after  the  death  of  Mr.  Pitt,  and  before  the  exhibiting 
of  the  Plaintiffs'  Bill,  to  wit,  on  the  6th  of  March,  1806,  was 
fully  paid  to  the  Plaintiffs  by  the  Earl  of  Chatham  and  the 
Lord  Bishop  of  Lincoln,  executors  of  the  Will  of  Mr.  Pitt. 

Issues  were  taken  on  the  two  first  pleas ;  and,  as  to  the  last, 
the  Plaintiffs,  protesting  that  their  interest  in  the  Policy  thereby 
intended  to  be  covered  was  not  the  said  debt,  mentioned  in  that 
plea  to  be  due  to  them  from  Mr.  Pitt,  and  no  other,  replied  that 
the  said  debt  was  not  afterwards,  and  after  the  death  of  Mr.  Pitt, 
and  before  the  exhibiting  of  their  Bill,  fully  paid  to  them  by 
the  Earl  of  Chatham  aud  the  Lord  Bishop  of  Lincoln,  executors 
of  Mr.  Pitt,  in  manner  and  form  as  alleged,  &c.  j  on  which  also 
issue  was  joined. 

The  Defendants  paid  <g£31  into  Court  upon  the  first  count  j 
and,  on  the  trial  of  the  cause  before  Lord  Ellenborough,  C.  J. 
at  Guildhall,  it  was  agreed  that  a  verdict  should  be  entered  on 
the  several  issues,  according  to  the  direction  of  the  Court,  on 
the  following  case  reserved. 

The  Policy  mentioned  in  the  Declaration  was  duly  executed, 
and  the  premiums  thereon  were  regularly  paid.  Mr.  Pitt, 
mentioned  in  the  Policy,  died  on  the  23d  of  January,  1806  j 
which  event  was  duly  certified  in  February,  1806,  to  the  Trustees 
of  the  Pelican  Life  Assurance  Company.  The  Defendants,  before 
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Trinity  Term  last,  were  served  with  process  issued  in  this  cause 
on  the  3d  of  June,  1806.  Mr.  Pitt  was  indebted  to  the  Plaintiffs, 
at  the  time  of  the  execution  of  the  Policy,  and  from  thence  up 
to  and  at  the  time  of  his  death,  above  a£500,  and  died  in- 
solvent. On  the  6th  of  March,  1806,  the  executors  of  Mr.  Pitt 
paid  to  the  Plaintiffs,  out  of  the  money  granted  by  Parliament 
for  the  payment  of  Mr.  Pitt's  debts,  s£l!09  :  11  :  6,  as  in  full 
for  the  debt  due  to  them  from  Mr.  Pitt. 

The  case  was  argued,  in  the  last  Term,  by  DAMPIER,  for  the 
Plaintiffs,  who  contended  that  they  were  entitled  to  recover  upon 
this  Policy,  notwithstanding  the  payment  of  the  debt  due  to  them 
by  Mr.  Pitt's  executors  out  of  the  money  granted  by  Parliament 
for  that  purpose.  It  is  clear  that  a  creditor  has  an  insurable  inte- 
rest in  the  life  of  his  debtor,  and  the  amount  of  the  debt  is  the 
measure  of  that  interest :  and  so  far  the  existence  and  legality 
of  the  debt  (Dwyer  v.  Edie,  London  Sittings  after  Hil.  1783 ; 
Park  on  Insur.  2d  ed.  491  j  and  2  Marsh  on  Insur.  675) 
is  necessary  to  the  validity  of  the  insurance  in  point  of  interest 
under  the  Stat.  14  Geo.  III.  c.  48  j  but  it  is  not  the  debt 
qua  debt  that  is  insured,  but  the  life  of  the  debtor.  It  is  only 
necessary  that  the  interest  should  exist  at  the  time  of  the  in- 
surance made,  and  continue  up  to  the  time  of  the  death  of  the 
debtor,  as  it  did  in  this  case  j  and  the  sum  insured  having  be- 
come due,  and  the  debtor's  estate  insolvent,  the  fact  of  payment 
of  the  debt  afterwards,  by  a  third  party,  cannot  be  material ; 
such  payment  being  altogether  gratuitous.  The  validity  of  the 
insurance  depends  upon  its  agreement  with  the  Stat.  14  Geo.  III. 
c.  48,  which  was  made  to  prevent  "  insurances  on  lives  or  other 
"  events  wherein  the  insured  shall  have  no  interest :"  and  for  this 
purpose  it  enacts  (§1)  that  no  insurance  shall  be  made  by  any 
persons,  on  the  life  of  any  person,  &c.  wherein  the  persons 
for  whose  use,  benefit,  or  on  whose  account  such  Policy  shall 
be  made,  shall  have  no  interest,  "  or  by  way  of  gaming  or 
<f  wagering ;"  and  it  avoids  every  assurance  made  contrary  to  the 
true  intent  and  meaning  thereof. 

The  2d  section  prohibits  the  making  any  Policy  on  the  life  of 
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any  person  without  inserting  in  it  the  person's  name  interested 
therein  ;  and  the  3d  section  provides  that,  in  all  cases  where  the 
insured  hath  interest  in  the  life,   &c.  no  greater  sum  shall  be 
recovered  from  the  insurers  than  the  amount  or  value  of  the 
interest  of  the  insured  in  such  life,  &c.     Now,  here  it  cannot  be 
disputed  but  that  all  the  requisites  of  the  Act  have  been  complied 
with.     The  only  question  which  can  be  made  is  upon  the  third 
section,  as  to  the  necessity  of  the  interest  continuing  beyond  the 
time  of  the  event  happening  on  which  the  insurance  is  stipulated 
to  be  paid,  and  to  the  commencement  of  the  action.     But  the 
interest  need  only  continue  up  to  the  happening  of  the  event 
insured,  when  the  cause  of  action  arises,  and  that  is  the  usual 
averment  in  actions  of  this  sort ;  and  the  Defendants,  by  their 
third  plea,  admit  that  it  continued  beyond  that  time ;  for  they 
allege  that  the  debt  was  paid  after  Mr.  Pitt's  death,  though  before 
the  action  commenced.     But  if  it  had  been  necessary  that  the  in- 
terest should  endure  up  to  the  time  the  action  brought,  that  should 
have  been  averred  j    which  has  not  been  usual,  and  for  want  of 
which  the  judgments  in  former  causes  might  have  been  arrested. 
The  hazard  was  run  for  which  the  premium  was  received  during 
Mr.  Pitt's  life  j  and  as  he  died  insolvent,  there  was  then  as  it 
were  a  total  loss :  then  the  underwriters'  liability  cannot  be 
adeemed  by  the  voluntary  payment  of  a  third  party,  though 
through  the  hands  of  the  debtor's  executors.   The  very  payment 
of  the  premium  gave  the  Plaintiffs  an  interest  in  the  policy ; 
and  it  could  not  have  been  in  the  contemplation  of  the  Legis- 
lature, when  they  granted  the  money  for  the  payment  of  Mr. 
Pitt's  debts,  to  adeem  the  risk  of  underwriters.    In  the  case  of 
insurances  against  fire,  it  never  was  conceived  that  the  insurers 
could  avail  themselves,  pro  tanto,  of  charitable  donations  col- 
lected for  the  benefit  of  the  sufferers.     In  the  case  of  a  life 
insurance,  the  premium  is  not  calculated  upon  the  risk  of  the 
insolvency  of  the  person  whose  life  is  to  be  assured,  but  solely 
on  the  probability  of  the  duration  of  the  life.  But,  if  the  Defen- 
dants' objection  be  well-founded,  every  case  of  this  sort  will  be 
resolved  into  an  examination  of  the  assets :  of  which  the  insurers 
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will  avail  themselves,  pro  tanto,  after  having  had  the  benefit  of 
the  whole  premium  j  and  this,  too,  at  any  distance  of  time 
when  assets  may  be  forthcoming  after  the  payment  of  the  loss. 
But,  secondly,  by  the  payment  of  the  money  into  Court,  the 
Defendants  admit  a  continuance  of  the  Plaintiffs'  interest  on  the 
Policy  beyond  the  amount  of  the  bare  debt  j  for  it  was  paid  in 
after  the  liquidation  of  the  debt,  and  after  the  action  com- 
menced. And  therefore  the  Plaintiffs  would  be  entitled  to 
recover  something.  And  it  does  not  appear  how  the  premiums 
received  have  been  reduced  to  the  amount  paid  into  Court. 

MARRYATT,  contra,  said  that  he  should  not  now  dispute  the  pro- 
position, that  a  creditor  might  insure  the  life  of  his  debtor  since 
the  statute  j  though  it  might  have  been  doubted  at  first,  whe- 
ther such  an  interest  as  that  in  the  life  of  another  were  within  the 
contemplation  of  the  Legislature.  There  was  an  inception  of 
the  risk  on  the  Policy,  and  therefore  the  premium  was  properly 
paid ;  and  no  question  can  arise  on  the  amount  of  it,  this  being 
an  insurance  on  a  precise  sum  like  a  valued  Sea  Policy.  The  only 
question  is,  whether  in  the  event  the  Plaintiffs  have  been  dam- 
nified, and  can  call  upon  the  Assurers  for  any  indemnification  ? 
To  pursue  the  metaphor,  the  ship  insured  has  been  wrecked,  but 
there  has  been  a  salvage  which  the  underwriters  were  entitled  to, 
and  out  of  which  the  assured  have  been  indemnified  ;  notwith- 
standing which,  they  still  claim  as  for  a  total  loss,  contrary  to  the 
very  nature  of  the  insurance,  which  is  only  a  contract  of  indem- 
nity. Admitting  that  the  general  form  of  the  declaration  in  these 
cases  may  have  been  such  as  is  stated,  still  it  is  competent  for  the 
underwriters  to  shew  that  a  salvage  has  been  received  by  the 
assured  to  the  whole  extent  of  their  loss  j  and  in  no  case  can  an 
assured  recover  double  satisfaction,  whether  from  the  same  or 
any  other  person,  as  in  the  case  of  a  double  insurance  j  and 
therefore  it  is  immaterial,  in  this  case,  from  what  hand  the  first 
satisfaction  came.  This  principle  was  fully  admitted  in  the  case 
of  Bird  v.  Randall,  where  it  was  applied  to  a  case  much  stronger 
than  the  present  -,  for  there,  a  servant  having  entered  into  articles 
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to  serve  his  master  a  certain  time  under  a  penalty,  and  the  servant 
having  left  his  service  before  the  time  by  the  procurement  of  the 
defendant,  this  Court,  in  an  action  by  the  master  to  recover 
damages  against  the  seducer,  held  that  the  master's  having 
before  sued  the  servant  and  recovered  the  penalty  against  him 
before  the  action  brought  .against  the  seducer  (though  in  fact  the 
penalty  recovered  was  not  received  till  after  the  second  action 
commenced,  but  before  the  trial),  was  a  bar  to  such  further 
remedy  ;  considering  the  amount  of  the  penalty  as  ample  com- 
pensation for  the  injury  received,  and  that  no  further  satisfac- 
tion could  be  received  from  any  other  quarter. — [Lord  ELLEN*  - 
BOROUGH,  C.  J.  I  never  could  entirely  comprehend  the  ground 
on  which  that  case  proceeded.  It  was  assumed  that  the  sum 
taken  as  the  penalty  from  the  servant  was  the  extreme  limit  of 
the  injury  sustained  by  the  master  j  but  there  is  the  doubt,  for 
the  penalty  might  have  been  so  limited  because  of  the  inability 
of  the  servant  to  undertake  to  pay  more  j  and  it  might 
have  been  very  far  from  an  adequate  compensation  to  the  master 
for  the  injury  done  to  him  by  another  who  seduced  his  servant 
from  him.  I  remember,  however,  a  similar  case,  tried  at  the 
sittings  in  the  Court  of  Common  Pleas,  before  Mr.  Justice 
Wilson,  sitting  for  the  Chief  Justice,  who  ruled  the  same  point 
upon  the  dry  authority  of  the  former  decision,  but,  as  it  seemed 
to  me  at  the  time,  with  considerable  doubt  npon  his  mind  as  to 
the  propriety  of  it. — LAWRENCE,  J.  I  suppose  the  Court  pro- 
ceeded on  the  ground  that  the  penalty  was,  by  the  express 
stipulation  of  the  parties,  made  an  equivalent  for  the  loss  of 
the  service. — Lord  ELLENBOROUGH.  That  is  so  as  between  the 
parties  themselves  j  but  it  may  admit  of  doubt,  whether  that 
were  the  fair  way  of  considering  it  as  against  a  stranger  a  wrong 
doer.] — A  voluntary  payment  of  another's  debt,  if  accepted  as 
such,  will  protect  the  debtor  ;  and,  if  so,  it  will  equally  protect 
an  insurer  under  the  statute.  For  the  object  of  that  was  to 
prevent  wager  policies  ;  but  if  this  policy  may  be  enforced,  not- 
withstanding the  payment  of  the  debt,  every  creditor  may 
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gamble  upon  the  life  of  his  debtor,  by  way  of  insurance,  though 
without  any  reason  to  doubt  of  his  solvency ;  and  upon  his 
death  he  would  be  entitled  to  double  satisfaction  of  his  debt. 
If  a  payment  out  of  the  debtor's  assets  would  have  been  a  bar 
to  this  action,  it  cannot  enter  into  the  merits  of  the  case  to 
enquire  by  whose  assistance  the  executors  have  been  enabled  to 
make  the  payment.  The  money  was  paid  by  them,  and  received 
by  the  Plaintiffs  as  for  the  debt  of  Mr.  Pitt.  Then,  2dly,  the 
payment  of  money  into  Court  on  the  first  count  only  admits  the 
contract  declared  on.  It  admits  that  the  Plaintiffs  had  an 
interest  in  the  Policy  up  to  the  death  of  Mr.  Pitt,  but  not  at  the 
time  of  the  action  brought :  and  where  a  demand  is  illegal  on 
the  face  of  it,  payment  of  the  money  into  Court  does  not 
admit  it.  (Cox  v.  Parry,  I  T.  R.  464,  and  Ribbans  v.  CricJcett, 
1  Bos.  and  Pull,  264.) 

[It  was  afterwards  stated  by  the  Court,  and  agreed  on  all 
hands,  that  the  payment  of  money  into  Court,  on  the  first  count 
only,  admitted  the  facts  stated  in  that  count.] 

DAMPIER,  in  reply  on  the  principal  question,  said  that  the 
facts  of  the  case  shewed  that  this  was  not  a  wagering  policy, 
but  that  the  Plaintiffs  had  an  interest  in  it  up  to  the  extent  of 
the  sum  insured ;  and  denied  that  the  subsequent  payment  of 
the  debt,  out  of  the  grant  of  Parliament,  was  like  the  case  of 
salvage  on  a  Marine  Policy  j  for  that  was  an  advantage  calculated 
upon  by  the  underwriters  in  fixing  the  amount  of  the  premium, 
but  here  the  solvency  of  the  debtor  formed  no  basis  of  the  cal- 
culation, but  only  the  probable  duration  of  his  life.  In  Bird  v. 
Randall  (besides  the  doubt  of  the  soundness  of  that  decision), 
the  penalty  was  considered  as  liquidated  damages  to  the  full 
extent  of  the  injury ;  and  the  judgment  recovered  was  considered 
as  a  satisfaction  in  law.  If  in  this  case  the  Plaintiffs,  after  re- 
covering judgment  against  the  underwriters,  had  attempted  to 
sue  Mr.  Pitt's  executors,  the  cases  would  have  been  more  like. 
This  stands  as  the  case  of  gratuitous  payment,  by  third  persons, 
©f  the  debt  of  another,  and  not  as  the  satisfaction  of  a  legal 
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demand,  nor  upon  a  stipulation  to  receive  it  as  a  satisfaction  of 
the  present  claim.  It  is  most  like  the  case  of  a  charitable  dona- 
tion to  sufferers  by  fire  who  were  partially  insured. 

Curia-adv.  vult. 

Lord  ELLENBOROUGH,  C.  J.,  now  delivered  the  Judgment  of 
the  Court. 

This  was  an  action  of  debt,  on  a  Policy  of  Insurance  on  the 
life  of  the  late  Mr.  Pitt,  effected  by  the  Plaintiffs,  who  were  cre- 
ditors of  Mr.  Pitt,  for  the  sum  of  ^500.  The  Defendants  were 
Directors  of  the  Pelican  Life  Insurance  Company,  with  whom 
that  insurance  was  effected.  [His  Lordship,  after  stating  the 
pleadings  and  the  case,  proceeded] — This  assurance,  as  every 
other  to  which  the  law  gives  effect,  (with  the  exceptions  only 
which  are  contained  in  the  2d  and  3d  sections  of  the  Stat.  19, 
Geo.  II.  cap.  27>)  is  in  its  nature  a  contract  of  indemnity,  as 
distinguished  from  a  contract  by  way  of  gaming  or  wagering. 
The  interest  which  the  Plaintiffs  had  in  the  life  of  Mr.  Pitt  was 
that  of  creditors  -}  a  description  of  interest  which  was  held  in 
several  late  cases  to  be  an  insurable  one,  and  not  within  the 
prohibition  of  the  Stat.  14,  Geo.  III.  cap  48,  sec.  1.  That  in- 
terest depended  on  the  life  of  Mr.  Pitt,  in  respect  of  the  means 
and  of  the  probability  of  payment  which  the  continuance  of 
his  life  afforded  to  such  creditors,  and  the  probability  of  loss 
which  resulted  from  his  death.  The  event  against  which  the 
indemnity  was  sought,  by  this  assurance,  was  substantially  the 
expected  consequence  of  his  death  as  affecting  the  interest  of 
these  individuals  assured  in  the  loss  of  their  debt.  This  action 
is,  in  point  of  law,  founded  upon  a  supposed  damnification  of 
the  Plaintiff's,  occasioned  by  his  death  existing  and  continuing 
to  exist  at  the  time  of  the  action  brought ;  and,  being  so 
founded,  it  follows  of  course  that  if,  before  the  action  was 
brought,  the  damage,  which  was  at  first  supposed  likely  to 
result  to  the  creditors  from  the  death  of  Mr.  Pitt,  were  wholly 
obviated  and  prevented  by  the  payment  of  his  debt  to  them,  the 
foundation  of  any  action  on  their  part,  on  the  ground  of  such 
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assurance,  fails.  And  it  is  no  objection  to  this  answer  that  the 
fund  out  of  which  their  debt  was  paid  did  not  (as  was  the  case  in 
the  present  instance)  originally  belong  to  the  executors,  as  a  part 
of  the  assets  of  the  deceased  :  for  though  it  were  derived  to 
them  aliunde,  the  debt  of  the  testator  was  equally  satisfied  by 
them  thereout ;  and  the  damnification  of  the  creditors,  in  respect 
of  which  their  action  upon  the  insurance  contract  is  alone  main- 
tainable, was  fully  obviated  before  their  action  was  brought. 
This  is  agreeable  to  the  doctrine  of  Lord  Mansfield,  in 
Hamilton  v.  Mendes.  %  Burr.  1210.  The  words  of  Lord 
Mansfield  are,  "  The  Plaintiff's  demand  is  for  an  indemnity :  his 
"  action,  then,  must  be  founded  upon  the  nature  of  the  damnifi- 
f<  cation,  as  it  really  is  at  the  time  the  action  is  brought.  It  is 
"  repugnant,  upon  a  contract  for  indemnity,  to  recover  as  for  a 
e(  total  loss,  when  the  event  has  decided  that  the  damnification 
"  in  truth  is  an  average,  or,  perhaps,  no  loss  at  all."  "  What- 
"  ever  undoes  the  damnification,  in  the  whole  or  in  part,  must 
"  operate  upon  the  indemnity  in  the  same  degree.  It  is  a  con- 
"  tradiction  in  terms  to  bring  an  action  for  indemnity,  where 
"  upon  the  whole  event  no  damage  has  been  sustained." 
Upon  this  ground,  therefore,  that  the  Plaintiffs  had  in  this  case  no 
subsisting  cause  of  action  in  point  of  law,  in  respect  of  their 
contract,  regarding  it  as  a  contract  of  indemnity  at  the  time 
of  the  action  brought,  we  are  of  opinion  that  a  verdict  must  be 
entered  for  the  Defendants  on  the  first  and  third  pleas,  notwith- 
gtanding  the  finding  in  favour  of  the  Plaintiffs  on  the  second  plea. 
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No.  12. 
ANDREWES  v.  ELLISON  and  Others. 

(Moore  6,  199.) 

This  was  an  Action  of  Covenant  on  a  Policy  of  Assurance 
executed  by  the  Defendants,  under  seal,  to  indemnify  the  Plain- 
tiff against  a  loss  by  fire.  The  Declaration  stated  that,  on  the 
9th  of  December,  1819,  the  Defendants,  as  three  of  the  Di- 
rectors of  the  National  Union  Fire- Association,  made  and  sealed 
a  certain  Deed-Poll,  commonly  called  a  Policy  of  Assurance, 
which  th«  Plaintiff  brought  into  Court;  whereby,  after  reciting 
that  the  Defendants,  as  such  Directors,  had  admitted  the  Plain- 
tiff to  be  a  Member,  upon  the  terms,  covenants,  and  conditions 
prescribed  by  the  Deed  of  Settlement  of  the  said  Association  j 
and  that  the  Plaintiff  had  consented  to  become  a  Member  ac- 
cordingly, and  had  subscribed  the  sum  of  six  shillings,  being 
the  consideration- money  for  one  year's  insurance  from  the  25th 
of  December,  1819  j  and  that,  so  long  as  he  should  continue 
to  pay  the  same  sum  annually,  on  that  day,  he  should  be  enti- 
tled to  a  remuneration  out  of  the  Society's  funds,  in  case  of  loss 
by  fire  to  all  or  any  of  the  property  thereinafter  mentioned,  not 
exceeding  for  each  item  respectively  the  sum  set  against  the 
same,  that  is  to  say,  ^00,  on  his  household  furniture,  &c.  in 
his  then  brick  dwelling-house.  It  was  declared  that,  in  case  of 
loss  by  fire  happening  to  any  of  the  abovementioned  property, 
while  such  subscription  should  be  regularly  deposited,  the  So- 
ciety was  to  pay,  according  to  the  Deed  of  Settlement,  to  the 
Plaintiff,  all  such  loss  or  damage,  not  exceeding  the  sum  set 
against  each  article  respectively,  as  he  might  sustain  thereto  by 
fire ;  and  it  was  further  stipulated,  and  thereby  declared,  that 
neither  of  them,  the  said  Directors,  who  subscribed  the  said 
Deed-Poll  or  Policy  of  Assurance,  nor  the  Plaintiff,  as  th« 
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holder  of  the  policy,  should,  as  Members  of  the  said  Society, 
be  subject  or  liable  to  any  demand  for  loss  or  losses,  except 
under  the  Articles  establishing  the  said  Society,  as  was  provided 
by  the  same.  The  Declaration  then  set  out  certain  articles  and 
conditions  referred  to  in  the  Policy,  and  subject  to  which  it  was 
effected ;  by  the  eighth  of  which  it  was  provided  that,  when- 
ever losses  should  happen,  the  parties  should  give  immediate 
notice  thereof  to  the  Secretary,  or  to  the  nearest  Agent,  that  a 
view  might  be  taken  and  the  damage  estimated ;  and  also  to 
deliver  under  their  hands  the  amount  and  particulars  of  their 
claim  on  the  Office,  and  make  out  the  same  by  the  oaths  or 
affirmations  of  themselves,  or  by  their  domestics  or  servants, 
books  or  vouchers,  and  procure  certificates  of  the  Ministers, 
Church- Wardens,  neighbours,  or  inhabitants,  not  interested  in 
such  loss,  if  they  were  required  by  the  Directors  so  to  do ;  the 
loss  or  damage  sustained  to  be  made  good  within  ninety  days 
after  the  same  happened,  or  as  soon  as  the  amount  could  be 
properly  ascertained,  either  by  the  payment  of  the  sum  insured, 
or  by  repairing  or  rebuilding  the  premises  destroyed  or  da- 
maged, as  far  as  the  sum  insured  would  allow,  at  the  option  of 
the  Directors.  By  the  ninth  article  it  was  stipulated  that  the 
Office  would  not  make  good  any  losses  by  fire  occasioned  by 
foreign  enemies,  civil  commotions,  cr  by  any  military  or  usurped 
power,  or  in  consequence  of  explosion  of  gunpowder  or  steam. 
The  Plaintiff  then  averred  that,  although  he  had  well  and  truly 
observed,  performed,  and  fulfilled  all  things  in  the  Policy  con- 
tained, which  on  his  part  were  to  be  observed,  performed,  and 
fulfilled,  and  that  although  the  stock  and  funds  of  the  Association 
always,  from  the  time  of  making  the  Policy  hitherto,  have  been 
and  yet  are  sufficient  to  pay  the  Plaintiff,  the  amount  of  the 
damage  and  loss  sustained  by  him  by  fire  j  and  that  although 
the  time  for  payment  thereof  had  long  since  elapsed,  yet  that 
the  loss  or  damage  so  sustained  by  the  Plaintiff  has  not,  nor 
has  any  part  of  it,  been  made  good  or  paid  to  him,  out  of  the 
stock  or  funds  of  the  Association  or  by  the  Defendants,  or  any  of 
them,  or  by  any  other  Directors  of  the  Association,  or  otherwise 
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howsoever ;  but  that  the  same  still  remains  not  made  good,  but 
is  unpaid  and  unsatisfied  to  the  Plaintiff,  contrary  to  the  form 
and  effect  of  the  Policy,  and  of  the  covenant  of  the  Defendants 
therein  in  that  behalf  made. 

The  Defendants  pleaded  several  special  pleas,  stating,  in 
substance,  that  there  was  no  furniture  in  the  Plaintiff's  house 
at  the  time  of  the  loss ;  that  no  part  of  it  was  destroyed  by 
fire  j  that  the  Plaintiff  had  kept  hay  and  straw  on  the  premises, 
without  the  knowledge  of  the  Defendants,  whereby  the  risk 
was  increased  ;  that  the  house  was  not  accurately  described  in 
the  Policy  as  brick,  as  it  was  composed  of  brick  and  wood, 
and  should  have  been  so  stated. 

On  all  these  pleas  issues  were  joined. 

The  cause  came  on  for  trial  before  Lord  Chief  Justice  DALLAS, 
at  the  Sittings  after  the  last  Hilary  Term  5  when  the  Jury 
found  a  general  verdict  for  the  Plaintiff,  on  all  those  issues  ;  as 
the  loss  sustained  by  him  was  fully  made  out,  and  as  he  had  not 
been  guilty  of  any  breach  in  either  of  the  conditions  or  stipula- 
tions of  the  Policy,  to  prevent  him  from  recovering  the  amount 
of  the  loss  so  sustained. 

Mr.  Serjeant  PELL,  in  the  course  of  the  last  Term,  obtained 
a  Rule  nisi,  that  the  judgment  might  be  arrested,  on  the 
ground  that  there  was  nothing  on  the  face  of  the  Policy,  or  in 
the  Declaration,  to  import  any  covenant  or  agreement  in  law, 
to  support  the  action,  or  render  the  Defendants  liable  to  pay 
the  loss  in  question.  He  submitted  that  the  Plaintiff's  only 
remedy  was  in  equity,  and  relied  on  the  case  of  dlchorne  v. 
Samlle,  as  bearing  a  near  resemblance  to  the  present,  and  in 
which  the  Court  of  King's  Bench  had  decided  that  an  action  of 
covenant  could  not  be  maintained,  although  the  words  in  the 
proviso  there,  were  "  declared  and  agreed,"  while  here  the 
words  "  stipulated  and  declared"  only  were  adopted. 

Mr.  Serjeant  VAUGHAN  and  Mr.  Serjeant  HULLOCK  now  shewed 
cause,  and  contended  that  no  precise  or  technical  words  were 
necessary  to  create  or  constitute  a  covenant  j  for  any  form  of 
words  or  mode  of  expression,  in  a  deed  purporting  to  be  au 
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agreement,  will  amount  to  a  covenant,  if  it  be  the  intention  of  the 
parties  that  they  should  do  so.  In  Comyn's  Digest  (Tit.  Cove- 
nant, A  2)  it  is  laid  down  that "  if  by  articles  of  agreement  it  is  said 
"  that  it  is  intended  that  a  fine  shall  be  levied,  this  amounts  to  a 
te  covenant  to  levy  it."  There  is  nothing  contained  in  the  Policy 
to  limit  the  responsibility  of  the  Defendants  to  the  funds  of  the 
Society;  even  if  there  had  been,  it  was  expressly  averred  in  the 
Declaration  that  such  funds  were  sufficient  to  satisfy  the  Plaintiff, 
from  the  time  of  making  the  Policy  to  the  commencement  of  his 
action.  The  Defendants  might  have  demurred  or  craved  oyer; 
instead  of  which,  they  have  pleaded  several  pleas,  imputing 
fraud  to  the  Plaintiff,  which  were  entirely  negatived  on  the  trial. 
The  case  of  Alchorne  v.  Saville  is  altogether  distinguishable  from 
the  present,  for  there  the  Defendants  were  no  parties  to  the 
Policy,  and  that  instrument  imported  nothing  but  an  order  upon 
other  persons  to  pay  the  amount  of  a  loss  in  case  it  should  happen. 
The  Defendants  therefore  could  not  be  declared  against  thereon,  as 
it  was  not  their  deed,  and  the  Plaintiffs  must  have  been  nonsuited 
on  the  plea  of  non  estfactum.  Here  the  stipulation  in  the  Policy 
must  at  all  events  be  considered  as  a  covenant  by  the  Defendants 
to  pay  the  loss  which  the  Plaintiff  has  sustained,  provided  the 
funds  of  the  Association  were  adequate  thereto  ;  and  the  Plaintiff 
has  expressly  alleged  that  they  were  sufficient  for  that  purpose ; 
and  the  breach  is  framed  accordingly.  The  Defendants  cove- 
nanted not  only  for  themselves,  but  for  the  whole  of  the  Members 
of  the  Society;  and  if  they  had  funds,  the  breach  is  well 
assigned.  Even  if  it  were  otherwise,  it  cannot  be  objected  to 
after  verdict.  Any  words,  contained  in  a  deed  demonstrative  of 
an  agreement  between  the  parties,  are  sufficient  to  enable  one 
to  sue  the  other  for  breach  of  any  condition  contained  therein  ; 
for  in  Bacon's  Abridgment  (Tit.  Cov.  A)  it  is  stated  that  <f  the 
"  law  does  not  seem  to  have  appropriated  any  set  form  of  words, 
"  which  are  absolutely  necessary  to  be  made  use  of  in  creating 
"  a  covenant,"  and  therefore  it  seems  that  any  words  will  be 
effectual  for  that  purpose,  which  shews  the  parties'  concurrence 
to  the  performance  of  a  future  act. 
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Mr.  Serjeant  PELL  and  Mr.  Serjeant  LAWES,  in  support  of  the 
Rule,  relied  principally  on  Alchorne  v.  Saville,  and  submitted 
that  the  question  in  this  case  was  purely  of  a  legal  nature,  and 
arose  from  the  words  of  the  Policy  alone  j  from  which  the 
Court  could  not  infer  that  there  was  any  covenant  or  stipulation, 
either  express  or  implied,  or  agreement  between  the  parties,  to 
pay  the  loss  which  the  Plaintiff  had  sustained.  At  all  events 
there  was  no  contract  or  agreement  of  a  personal  nature,  as 
between  him  and  the  Defendants.  It  was  a  mere  declaration 
by  them,  as  Directors  or  Members  of  the  Association,  how  and 
on  what  terms  premises  should  be  insured,  and  the  funds  of  the 
Society  applied.  They  only  assented  to  the  distribution  of  such 
funds,  as  they  expressly  declared  that  they  would  not  be  subject 
or  liable  to  any  demand  for  loss  except  under  the  Articles  esta- 
blishing the  Society.  They  can,  therefore,  only  be  liable  as 
co-proprietors  ;  and  their  personal  liability  is  entirely  out  of  the 
question,  for  Expressio  unius  est  exclusio  alterius.  Upon  the 
whole,  therefore,  no  personal  liability  or  individual  responsibi- 
lity attaches  to  them  ;  but  they  must  be  considered  only  as  part- 
ners participating  in  the  general  profits  and  losses  of  trade. 

Lord  Chief-Justice  DALLAS. — It  has  been  admitted,  in  the 
course  of  the  argument,  that  no  precise  or  technical  words  are 
necessary  to  create  a  covenant ;  but  that,  whether  it  be  so  or 
not,  depends  upon  the  intentions  of  the  parties.  This,  there- 
fore, narrows  the  consideration  of  the  present  question  to  the 
words  contained  in  the  Policy  on  which  this  action  is  brought ; 
and  although  there  are  no  precise  words  in  that  instrument, 
still  the  Defendants  have  stipulated  and  declared  that  neither  of 
them,  as  Directors  of  the  Association,  or  as  Members  of  the 
Society,  should  be  subject  or  liable  to  any  demand  for  loss  or 
losses,  except  under  the  Articles  for  establishing  the  Society, 
and  as  is  provided  by  the  same.  In  the  reasonable  construction 
of  this  stipulation,  it  amounts  to  an  express  agreement ;  and 
the  instrument  may  be  considered  as  a  covenant  to  entitle  the 
insurer,  in  case  of  loss  by  fire,  to  receive  a  remuneration  out  of 
the  funds  of  the  Society,  to  the  extent  of  such  funds ;  as  the 
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Defendants  have  expressly  declared  that  the  Society  would  be 
responsible,  but  they  have  limited  such  responsibility  to  tha 
sufficiency  of  their  funds.  The  plain  and  obvious  meaning, 
therefore,  appears  to  me  to  be,  that  the  Association  are  liable 
to  the  extent  of  their  funds  j  and  consequently  that  the  De- 
fendants, as  three  of  the  Directors,  have  entered  into  an  express 
agreement  to  be  responsible  to  the  Plaintiff,  as  far  as  the  funds 
of  the  Society  would  allow.  The  case  is  altogether  distinguish- 
able from  the  case  of  Alchorne  v.  Saville ;  as  here  the  Plaintiffs 
have  executed  the  deed,  but  there  they  were  not  parties  to  it : 
they  only  ordered  the  Directors  of  the  Society  for  the  time  being 
to  do  particular  things,  viz.  to  raise  and  pay  out  of  the  monies  and 
securities  of  the  contributionship,  according  to  certain  deeds  and 
settlements  ;  and  the  Court  of  King's  Bench  decided  that  they 
were  not  personally  liable,  as  it  was  not  their  deed,  and  as  they 
merely  appointed  other  persons  to  pay  a  loss  in  case  it  should 
happen  out  of  the  funds  belonging  to  the  Society.  Here,  however, 
the  Defendants  covenanted  to  pay,  if  the  funds  of  the  Society 
should  be  adequate.  That,  therefore,  puts  an  end  to  the  question. 
Besides,  the  breach  assigned  by  the  Plaintiff  in  his  Declaration  is 
sufficient,  for  he  states  that,  although  the  funds  of  the  Associa- 
tion were  adequate  to  pay,  yet  that  the  Defendants  refused  to  do 
so.  As  this  case,  therefore,  is  so  mainly  distinguishable  from 
that  of  Alchorne  v.  Saville,  I  have  no  doubt  that  the  Plaintiff  is 
entitled  to  recover,  and  more  particularly  so  as  the  Policy  in 
question  was  signed  by  the  Defendants,  who  agreed  or  cove- 
nanted to  be  themselves  personally  liable,  as  far  as  the  funds  of 
the  Society  would  extend ;  and  the  Court  will  not  arrest  judgment 
after  trial,  unless  it  be  obvious  and  clear  that  there  is  some  mate- 
rial ground  on  which  they  are  enabled  to  do  so.  All  the  pleas  on 
this  record  have  been  negatived  by  the  finding  of  the  Jury.  I 
therefore  think  there  is  no  substantial  ground  whatever  for 
arresting  this  judgment. 

Mr.  Justice  PARK. — I  am  of  the  same  opinion.      This  case 
appears  to  me  to  be  quite  different  from  that   of  Alchorne  Y. 
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Saville,  which  was  a  special  case,  sent  by  the  Vice  Chancellor 
for  the  opinion  of  the  Court  of  King's  Bench  ;  and  in  which  it 
was  expressly  stated  that  the  Defendants  merely  ordered  the 
Directors  for  the  time  being  to  pay,  and  they  did  not  sign  the 
Policy.  Here,  however,  the  Defendants'  seals  and  signatures 
are  attached  to  the  instrument  in  which  it  is  recited  that  they 
were  three  of  the  Directors  of  the  Association,  and  agreed  that, 
as  long  as  the  Plaintiff  should  continue  to  pay  an  annual  sum 
for  insurance  of  his  premises  from  fire,  from  year  to  year,  he 
should  be  entitled  to  a  remuneration  out  of  the  Society's  funds. 
That  was  an  express  undertaking  that  he  should  be  so  remune- 
rated. Besides,  they  admitted  the  Plaintiff  a  Member,  on  the 
terms,  covenants,  and  conditions  prescribed  by  the  Deed  of 
Settlement  of  the  Association  j  and  it  appears  by  the  eighth 
clause  of  the  Articles  which  are  set  out  in  the  Declaration,  that 
the  loss  sustained  was  to  be  made  good  within  ninety  days  after 
the  same  happened,  either  by  repaying  the  sum  insured  or  by 
repairing  or  rebuilding  the  premises  destroyed.  The  Defendants 
signed  the  Policy  which  referred  to  that  article  or  condition. 
It  is  true  they  are  not  themselves  personally  liable,  but  the 
Plaintiff  was  clearly  entitled  to  recover  from  the  funds  of  the 
Society,  if  they  were  sufficient  to  defray  the  amount  of  his  loss. 
The  Plaintiff  has  averred  that  they  were  ;  and  that,  therefore,  is 
all  that  he  was  required  to  do ;  and  I  fully  concur  with  my  Lord 
Chief  Justice,  that  the  Court  will  not  arrest  a  judgment  unless 
it  be  perfectly  clear  that  the  Plaintiff  is  not  entitled  to  retain  it ; 
for  it  is  a  general  rule  that  nothing  is  to  be  presumed  after 
verdict  but  what  is  expressly  stated  in  the  Declaration,  or  neces- 
sarily implied  from  the  facts  which  are  stated. 

Mr.  Justice  BURROUGII. — I  entertain  no  doubt  whatever  on 
this  question.  Even  if  I  did,  I  am  quite  satisfied  that  this  judg- 
ment ought  not  to  be  arrested.  The  Directors  of  the  Society 
held  themselves  out  to  the  world  as  being  responsible  persons. 
If  they  were  not  so,  no  person  would  insure  property  with 
-them.  Besides,  it  would  be  a  gross  fraud  on  the  public.  The 
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Defendants  admitted  the  Plaintiff  to  insure,  and  agreed  by  such 
admission  that  he  should  be  entitled  to  a  remuneration  out  of 
the  Society's  funds.  As  no  precise  words  are  necessary  to  con- 
stitute a  covenant,  the  words  "  shall  be  entitled"  are  sufficient 
to  imply  that  the  Plaintiff  should  be  remunerated  out  of  the  funds 
of  the  Society,  provided  they  were  sufficient  for  that  purpose. 
He  therefore  had  a  right  to  look  to  the  Defendants  in  the  first 
instance.  Unless  they  were  liable,  no  Society  of  this  descrip- 
tion would  be  obliged  to  pay  in  case  of  loss.  Even  if  the  words 
contained  in  the  Policy  were  more  equivocal  than  they  are, 
still,  as  the  Defendants  have  executed  the  instrument,  I  think 
they  are  liable  j  and  that  it  was  unnecessary  for  the  Plaintiff  to 
have  set  out  more  than  he  has  done  in  his  Declaration. 

Mr.  Justice  RICHARDSON. — It  has  often  been  determined 
that  Courts  will  work  great  injustice,  if  they  allow  judgments 
to  be  arrested,  unless  it  be  manifest  that  they  have  the  clearest 
grounds  for  so  doing  ;  for  it  is  now  settled  that  a  judgment 
cannot  be  arrested  for  extrinsic  or  foreign  matter  not  appearing 
on  the  face  of  the  record,  but  Courts  are  to  give  judgment  on 
the  record  itself,  that  their  successors  may  know  the  grounds 
of  such  judgment.  This  was  an  action  of  covenant  brought 
against  the  Defendants  as  three  of  the  Directors  of  the  National 
Union  Fire  Association,  and  the  terms  of  the  Policy  have  been 
set  out  by  the  Plaintiff  in  his  Declaration  ;  by  which  it  appears 
that,  in  case  of  loss  by  fire,  he  was  entitled  to  receive  a  remu- 
neration for  such  loss  out  of  the  funds  of  the  Society  j  and  he 
has  averred  that  they  have  sufficient  funds  to  cover  the  damage 
he  has  sustained.  The  Defendants  should  either  have  demurred 
or  pleaded  that  the  funds  were  insufficient;  but  they  have  put 
a  number  of  other  pleas  upon  the  record,  imputing  fraud  to  the 
Plaintiff,  which  the  Jury  negatived,  and  set  him  right  by  their 
verdict ;  and  the  Defendants  now  seek  to  turn  him  round  on  an 
objection  to  the  Declaration  ;  but  I  think  it  is  not  well  founded, 
or,  at  all  events,  it  is  insufficient  for  the  purpose  of  arresting  the 
judgment.  It  appears  on  the  face  of  the  Policy,  that  the 
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Defendants  were  three  of  the  Directors ;  that,  as  such,  they 
admitted  the  Plaintiff"  to  be  a  Member  j  and  it  then  states  that 
he  should  be  entitled  to  a  remuneration  out  of  the  Society's 
funds,  in  case  he  sustained  a  loss  by  fire.  This  Policy  was 
executed  under  the  hands  and  seals  of  the  Defendants,  and  the 
Plaintiff  has  declared  that  he  has  sustained  a  loss  by  fire,  and 
that  the  Society  had  funds  and  were  bound  to  pay,  according  to 
the  terms  of  the  Articles  under  which  it  was  established.  The 
Policy  also  contains  a  declaration  that  the  Society  were  to  pay 
according  to  the  Deed  of  Settlement,  and  that  the  Defendants, 
as  Directors,  should  not  be  subject  to  any  demand  for  losses, 
except  under  the  Articles  establishing  the  Society.  Under  this 
stipulation,  the  Plaintiff  was  entitled  to  set  out  such  articles  in 
his  Declaration,  and  which  are  now  properly  brought  before 
the  Court.  He  stated  that  they  were  and  are  as  follows,  and 
then  set  out  the  whole  of  them  accordingly  j  and  the  eighth 
article  limits  the  right  of  action  to  the  insurer,  as  it  provides 
that,  whenever  losses  should  happen,  he  must  give  imme- 
diate notice  to  the  Secretary,  that  a  view  might  be  taken  and  the 
damage  estimated,  and  deliver  under  his  hand  the  particulars  of 
his  claim  on  the  Office,  and  make  out  the  same  by  oaths  of 
himself  or  his  servants,  books  or  vouchers,  for  that  purpose ;  and 
the  loss  sustained  was  to  be  made  good  by  the  Society  within 
ninety  days  after  the  same  happened.  That  clause,  therefore, 
held  out  that  the  Society  were  liable  to  satisfy  such  loss  in  case 
the  insurer  did  all  that  was  required  of  him  to  be  done  within 
that  period.  By  the  ninth  article  it  appears  that  the  Society 
would  not  make  good  any  losses  by  fire  occasioned  by 
foreign  enemies,  or  in  consequence  of  explosion  of  gun- 
powder or  steam,  but  that  their  liability  attaches  only  in  the 
ordinary  occasions  of  fire.  This  case  is  wholly  distinguishable, 
in  fact,  from  that  of  Alchorne  v.  Saville,  as  here  the  substance  of 
the  Policy  is  set  out,  and  the  Deed  of  Settlement  referred  to. 
In  that  case,  there  were  no  sufficient  words  to  raise  a  covenant 
by  the  Defendants,  as  they  merely  appointed  the  Directors  for 
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the  time  being  to  pay  out  of  the  monies,  securities,  and  effects  of 
the  contributionship,  pursuant  and  according  to  certain  deeds 
and  settlements;  and  the  Court  thought  that  the  Policy  imported 
an  order  for  the  payment  of  money,  and  not  an  agreement  j  and 
that,  even  if  it  could  be  considered  as  such,  and  was  declared 
upon  as  against  the  Defendants,  the  Plaintiff  must  have  been 
nonsuited  on  the  plea  of  non  estfactum,  because  it  was  not  their 
deed.  My  brother  Pell,  however,  has  contended  that  the  words 
"  declared  and  agreed"  were  there  introduced  in  the  proviso, 
whilst  here  the  words  "  stipulated  and  declared"  only  were 
used  5  but  the  former  words  were  introduced  in  that  case  for  a 
very  different  purpose  ;  for  they  could  have  no  effect  as  to  the 
order  and  direction  to  the  Directors  for  the  time  being,  to  pay 
out  of  the  funds  of  the  Society.  I  therefore  concur  with  the 
Court  in  thinking  that  the  judgment  in  this  case  ought  not  to  be 
arrested. 

Rule  discharged. 


There  was  a  similar  action  brought  by  the  Plaintiff  and  his 
partner  against  GEDGE  and  two  others  of  the  Directors,  to  re- 
cover a  loss  for  premises  destroyed  by  fire,  in  which  the  former 
carried  on  their  business  j  and  the  Jury  also  found  a  verdict  for 
them,  and  the  Defendants  obtained  a  Rule  nisi,  for  arresting  the 
judgment  in  that  action ;  which  the  Court  now  ordered  to  be 
discharged. 


164 


No.  13. 
ALCHORNE  and  Others  v.  SAVILLE  and 

(As  note  to  Andrewcs  v.  Ellison.) 


This  was  a  case  sent  by  the  direction  of  the  Vice  Chancellor, 
for  the  opinion  of  the  Judges  of  the  Court  of  King's  Bench  ; 
and  the  question  was,  whether  an  action  would  lie  under  the 
following  circumstances:  —  On  the  20th  of  May,  1811,  the 
Plaintiffs  insured  a  certain  house  and  premises,  in  which  they 
were  interested,  in  the  Hand  in  Hand  Fire  Insurance  Office. 
The  Policy  was  made  and  duly  executed  by  J.  F.,  N.  W.,  and 
J.  M.,  as  three  of  the  Trustees  and  Directors  of  the  Office  ; 
whereby,  in  consideration  of  the  sum  of  ^4:  10  :  0,  the  premises, 
valued  at  a£l800,  were  insured  for  the  term  of  one  year  from  the 
date  thereof.  The  Policy,  after  reciting  that  the  Plaintiffs  had 
paid  into  the  treasury  of  the  amicable  contributionship  or  society 
commonly  called  the  Hand  in  Hand  contributionship  or  Society, 
for  the  insuring  of  houses  and  goods  from  loss  or  damage  by  fire, 
the  sum  abovementioned,  for  the  purpose  also  abovementioned, 
proceeded  to  declare  as  follows  :  —  "  Now  we,  the  Trustees  and 
"  Directors  of  the  said  Society,  whose  names  are  hereunto  sub- 
"  scribed,  do  order,  direct,  and  appoint  the  Directors  for  the 
"  time  being  of  the  said  Society,  to  raise  and  pay,  by  and  out 
"  of  the  monies,  securities,  and  effects  of  the  said  contribution- 
"  ship,  pursuant  and  according  to  certain  deeds  and  settlements, 
"  &c."  The  instrument,  after  declaring  that  the  order  thus 
mentioned  should  comprehend  either  a  total  or  a  partial  loss 
by  fire,  went  on  to  proceed  as  follows  :  —  "  Provided,  and 
"  it  is  hereby  declared  and  agreed,  that  when  any  assignment 
"  shall  be  made  of  this  Policy,  such  assignment  shall  be  entered 
"  in  the  Office  books  within  ninety  days  from  the  date  thereof, 
<  (  &c.  3  and  also  that  if,  at  the  expiration  of  one  year  from  the 
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'f  date  thereof,  the  said  Plaintiffs  shall  again  pay  the  sum  of 
"  s£4 :  10:0,  then  all  the  conditions  and  agreements  of  this  Policy 
"  shall  remain  in  full  force  for  the  further  term  of  one  year, 
<f  add  so  shall  be  continued,  from  year  to  year,  as  often  as  the 
"  said  sum  of  s@4  :  10  :  0  shall  be  paid  by  the  Plaintiffs,  and  the 
"  Directors  for  the  time  being  shall  agree  thereto,  by  accepting 
"  or  receiving  the  same.  In  witness,  &c."  The  Policy  was 
signed  by  J.  F.,  N.  W.,  and  J.  M.,  three  of  the  Trustees  and 
Directors  of  the  Office,  and  sealed  and  delivered,  being  first 
duly  stamped  and  attested  in  the  presence  of  two  witnesses. 

The  Plaintiffs  having  sustained  a  loss  by  fire,  and  the  De- 
fendants having  refused  to  pay  within  the  time  prescribed  by  the 
Policy,  a  Bill  was  filed  in  Chancery  against  the  latter,  as  acting 
Trustees  and  Directors  of  the  Office,  praying  that  the  Vice 
Chancellor  would  decree  the  payment  of  the  loss  which  the 
Plaintiffs  had  sustained  ;  and  the  above  case  being  sent  for  the 
opinion  of  the  Court  of  King's  Bench,  whether  an  action  at 
law  could  be  maintained  upon  the  Policy  against  the  Defendants, 

Mr.  PULLER,  for  the  Plaintiffs,  contended,  that  the  proper 
remedy  was  by  action  of  covenant  against  the  Defendants  on 
the  Policy,  they  having  disobeyed  the  order  therein  contained. 
That  instrument  might  have  the  legal  effect  and  operation  of  an 
agreement.  Wherever  the  word  "  agreement"  is  found  in  an 
instrument  executed  by  a  party,  the  effect  of  it  is  that  he 
covenants,  on  his  part,  that  the  thing  stipulated  shall  be 
done,  and  consequently  the  law  will  give  an  action  of  cove- 
nant to  the  party  aggrieved.  In  support  of  that  proposition, 
he  cited  the  cause  of  Hollis  v.  Carr  (2  Mod.  86)  and  Brice  v. 
Carr  (1  Lev.  47).  To  bring  the  present  case  within  that  rule,  it 
is  only  necessary  to  refer  to  the  words  of  the  concluding  clause 
of  the  Policy,  where  it  is  declared  "  that  if,  at  the  expiration 
tf  of  one  year  from  the  date  thereof,  the  Plaintiffs  shall  again  pay 
ee  the  sum  of  ^4  :10  :  0,  then  all  the  conditions  and  agreements 
"  of  the  Policy  shall  remain  in  full  force,  &c.  and  the  Directors, 
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"  for  the  time  being  shall  agree  thereto,  &c."  Undoubtedly, 
if  these  words  were  not  to  be  found  in  the  Policy,  it  would  be 
difficult  to  contend  that  an  action  of  covenant  would  lie ;  but  being 
there,  they  must  be  taken  to  give  the  Policy  all  the  effect  of  an 
agreement,  and  all  the  legal  incidents  of  an  agreement  must 
consequently  follow. 

Mr.  CHITTY,  contra,  was  stopped  by  the  Court. 
Lord  Chief  Justice  ABBOTT. — I  can  find  nothing  in  this  Po- 
licy, by  which  the  Defendants  covenanted  to  pay  the  loss  which 
the  Plaintiffs  have  'sustained.     The  Deed  only  imports  that  the 
Trustees  and  Directors  for  the  time  being,  who  execute  it,  do 
thereby  order,  direct,  and  appoint  the  Trustees  and  Directors 
for  the  time  being  to  pay  the  loss,  in  case  it  should  happen, 
out  of  the  funds  belonging  to  the  Society.     It  does  not  appear 
to  me  that  the  latter  words  in  the  Policy  can  have  the  effect 
of  making  that   an   agreement   which,    upon  the  face   of  it, 
appears  to  be  only  an   order  for  the  payment  of  money.     It 
never   could   be   intended   that   this   instrument,  so  prepared, 
should  have  the  effect  of  making  the  Trustees  and  Directors 
for  the  time  being  personally  liable  ;  nothing  could  be  more 
difficult  than  for  a  Company  of  this  description  to  find  Acting 
Trustees  who  would  personally  pay  all  the  Policies  which  the 
Company  might  think  fit  to  execute.     It  therefore  seems  to  me 
that  the  only  remedy  the  Plaintiffs  have  is  in  equity,  and  they  cannot 
turn  round  and  treat  this  as  a  covenant  at  law.     I  admit  that, 
where  a  party  executes  an  instrument,  and  thereby  says  "  I  agree 
"  to  do  so  and  so,"  he  would  be  liable  to  an  action  of  covenant  j 
but  how  could  a  declaration  in  covenant  be  framed  in  this  case, 
either  against  the  Defendants  or  the  parties  who  have  executed  the 
Policy?     As  against  the  latter,  no  such  declaration  could  be 
drawn,  because  the  Policy  imports  nothing  but  an  order  upon 
other  persons  to  pay  the  loss  in  case  it  should  happen  j  and  as 
against  the  former,  supposing  the  instrument  to  have  the  effect 
of  an  agreement,  the  action  would  not  lie,  because  it  does  not 


appear  that  they  have  executed  it.  This  Policy  imports  nothing 
but  an  order,  and  not  an  agreement  ;  I  am  therefore  of  opinion 
that  an  action  of  covenant  cannot  be  maintained. 

Mr.  Justice  BAYLEY. — I  am  of  the  same  opinion.  If  this  could 
be  considered  as  an  agreement,  and  was  declared  upon  as  against 
these  Defendants,  the  Plaintiffs  must  be  nonsuited  on  the  plea 
of  non  est  factum,  because  it  is  not  the  deed  of  the  Defendants. 
But  I  think  that,  in  any  way  in  which  we  can  consider  the  plain 
words  of  this  instrument,  it  clearly  is  not  an  agreement. 

Mr.  Justice  HOLROYD  and  Mr.  Justice  BEST  were  of  the  same 
opinion. 

The  Judges  accordingly  certified  their  opinion  to  the  Vice 
Chancellor,  that  no  action  of  covenant  would  lie  upon  the 
Policy. 
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No.  14. 
DAVIS  against  HAWKINS. 

(3  M.  and  S.  488.) 

In  assumpsit,  for  goods  sold  ^nd  delivered,  and  the  general 
issue,  there  was  a  verdict  for  the  Plaintiff,  at  the  London  Sit- 
tings in  Michaelmas  Term  1813,  for  a£l61  :  14:  6,  subject  to 
the  opinion  of  the  Court  on  a  case  reserved,  the  material  facts  of 
which  were  these  :-~In  18O7,  a  number  of  persons,  about  GOO, 
associated  together  as  a  Company,  and  made  subscriptions, 
which  subscriptions  were  divided  into  shares  of  e£'50  each,  for 
the  purpose  of  establishing  a  Brewery  for  Ale,  &c.  under  the  name 
of  The  British  Brewery.  The  subscribers  entered  into  a  Deed, 
which  contained,  among  others,  these  provisions, — that  the  shares 
should  be  transferable,  &c.  the  purchaser  executing  the  Deed, 
and  binding  himself  to  observe  the  regulations,  &c.  contained 
therein  j  that  a  Committee,  to  be  appointed,  should  have  power 
to  make  rules,  orders,  and  bye-laws,  subject  to  confirmation  by 
a  majority  of  the  proprietors  at  a  general  meeting ;  that  the  con- 
duct of  the  business  of  the  Brewery  should  be  confided  to  two 
persons,  who  should  be  styled  Brewers  j  and  the  trade  should 
be  carried  on  in  their  names,  and  they  should  be  Trustees  for 
the  Company,  so  far  that  the  right  of  action  for  goods  delivered 
should  be  in  them,  and  their  names  should  be  used  in  all  actions 
and  contracts,  &c.,  and,  in  particular,  all  actions  for  ale  or  other 
articles  delivered  should  be  brought  in  their  names,  and  with  that 
view,  all  ale  and  other  articles  delivered  should  be  considered  as 
their  property,  and  the  bills  of  parcels  should  be  in  their  names, 
&c.  j  that  the  Directors  for  the  time  being  should  have  power  to 
regulate  the  general  affairs  and  business  of  the  Company ;  that 
a  general  meeting  of  the  Members  of  the  Company  should  be 
holden  every  quarter. 
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The  Defendant  was  an  original  subscriber,  and  still  hold* 
shares,  and  was  for  some  time  a  Director  and  executed  the  Deed. 
At  first,  two  persons  were  appointed  the  Brewers  5  but  they 
having  withdrawn,  the  Directors  recommended  to  the  general 
quarterly  meeting  to  appoint  only  one,  and  that  the  Plaintiff 
should  be  appointed.  The  Subscribers  accordingly  appointed  the 
Plaintiff  the  Brewer,  and  he  has  continued  such  ever  since.  The 
Plaintiff;  in  that  capacity,  delivered  to  the  Defendant,  at  different 
times,  several  quantities  of  ale,  brewed  for  the  Company.  No 
bills  of  parcels  were  delivered,  but  the  deliveries,  as  they  were 
made,  were  entered  in  a  book  kept  by  the  Defendant,  upon 
which  was  inscribed,  "  British  Ale  Brewery."  The  Defendant 
paid  money  on  account,  from  time  to  time,  at  the  compting 
house  of  the  Brewery,  and  to  the  Collecting  Clerks,  when  they 
called,  taking  printed  receipts,  entitled  "  British  Ale  Brewery," 
and  signed  by  the  Clerks  who  received  the  money.  In  some  in- 
stances the  receipts  were  expressed  to  be  for  Davis  &  Co.  The 
Plaintiff's  name  alone  was  entered  in  the  books  of  the  Excise, 
and  he  was  personally  answerable  for  the  duties ;  and  all  con- 
tracts for  malt,  hops,  &c.  were  made  by  him  in  his  own  name. 
The  Plaintiff's  name,  with  the  words  te  &  Co."  was  upon  the 
drays,  harness,  &c.  and  the  draymen  received  their  orders 
entirely  from  him.  The  action  is  brought  with  the  consent  of 
the  Committee. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
Plaintiff  is  entitled  to  recover.  If  the  Court  shall  be  of  that 
opinion,  the  verdict  is  to  stand,  subject  to  a  reference ;  if  not, 
a  nonsuit  is  to  be  entered. 

POLLOCK,  for  the  Plaintiff,  made  two  points  :  1st,  That  the 
formation  and  existence  of  this  Company  was  not  contrary  to 
Stat.  6  Geo.  I.  cap.  18.  sec.  18;  because,  in  order  to  bring  it 
within  the  scope  of  the  statute,  it  must  tend  to  the  common 
grievance  of  great  numbers  of  the  subjects  j  and  the  mere  cir* 
cumstance  of  the  shares  being  transferable  is  not  enough  to 
shew  that  it  did  so  tend ;  and  upon  this  point  he  cited  Rex  v. 
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Webb  (14  East,  40C)  and  Pratt  v.  Hutchinson  (15  East,  511),  and 
distinguished  Rex  v.  Dodd  (9  East,  516),  inasmuch  as  the  pro- 
ject appeared  by  the  prospectus  to  be  mischievous.  2dly,  Which 
was  the  only  point  argued  contra,  that  the  Plaintiff  was  the  proper 
person  to  maintain  this  action.  He  said  that  if  the  two  Brewers 
originally  appointed  had  continued  in  their  office,  and,  ueteris 
paribus,  had  been  now  the  Plaintiffs,  there  could  have  been  no 
doubt  that  they  would  have  been  entitled,  because  the  Defendant, 
being  an  original  subscriber,  and  party  to  the  Deed  under  the 
provisions  of  which  their  appointment  was  made,  and  the  property 
and  right  of  action  vested  in  them,  would  have  been  estopped 
from  averring  against  his  own  deed  that  the  property  and  right 
of  action  were  not  in  them.  Then,  if  the  two  might  have  sued, 
it  follows  that  the  Plaintiff  may,  because  it  appears  that  he  was 
substituted  by  the  consent  of  the  whole  body  in  place  of  the  two  j 
for  the  Directors,  who  had  a  general  superintendance,  recom- 
mended the  substitution  of  the  Plaintiff,  and  that  was  adopted  at 
a  general  meeting.  Or,  supposing  the  Plaintiff's  appointment  to 
be  out  of  the  case,  still  the  Defendant  would  be  liable,  because 
this  was  a  sale  made  by  the  Plaintiff  to  the  Defendant,  and  the 
Defendant  has  accepted  the  goods ;  and  therefore  it  shall  not  lie 
in  his  mouth  to  say  that  they  were  not  the  goods  of  the  Plaintiff, 
especially  where  he  does  not  shew  that  the  Company  claim  them 
as  their  property,  or  that  he  will  be  answerable  to  any  other  per- 
son if  the  Plaintiff  does  not  recover  j  on  the  contrary,  it  is  plain 
that,  if  he  be  not  answerable  to  the  Plaintiff,  he  is  not  answerable 
at  all,  because  the  Company  cannot  sue  him  5  and  though  the 
Plaintiff  may  be  accountable  to  them  for  the  monies,  that  can 
make  no  difference  to  the  Defendant.  And  in  Lloyd  v.  Archbowl 
(2  Taunt.  324)  and  Mawman  v.  Gillet  (2  Taunt.  325)  it  was 
determined  that  the  ostensible  person  who  contracts  is  the 
proper  person  to  sue,  although  other  persons  may  have  a  share 
in  the  concern.  And  there  is  good  reason  for  holding  the  same 
in  this  case,  for  otherwise  the  Defendant  will  have  the  goods, 
and  yet  be  liable  to  no  one  for  the  payment  of  them. 
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SCARLETT,  contra,  urged  that  it  was  no  reason,  because  the 
Plaintiff  could  not  have  any  other  action,  that  therefore  he  should 
have  this.  And  it  is  a  decisive  objection  to  this  action,  that, 
after  the  Deed  has  specified  that  two  persons  shall  carry  on  the 
trade,  &c.  and  have  the  right  of  action,  the  Plaintiff  alone  has 
been  substituted  for  the  two,  without  the  consent  and  knowledge 
of  the  Defendant ;  that  being  such  an  alteration  in  the  constitu- 
tion of  the  Company  as  neither  the  Directors,  nor  the  general 
meeting,  without  the  consent  of  all  the  subscribers,  had  autho- 
rity to  make.  If  it  could  be  by  any  means  short  of  the  consent 
of  the  proprietors,  it  could  only  be  by  the  Committee  for 
making  bye-laws,  &c.  And  he  was  proceeding,  but  was  stopped 
by  the  Court. 

Lord  ELLENBOROUGH,  C.  J. — It  is  not  stated  that  the  De- 
fendant had  any  notice  of  the  appointment  of  one  only,  or  that 
he  purchased  ale  with  the  knowledge  of  any  such  alteration. 
As  to  the  receipts  given  in  the  Plaintiff's  name,  they  also  had 
the  words  "  and  Co."  attached,  which  indicated  that  the  concern 
was  not  with  an  individual  only.  I  really  do  not  feel  how  to 
get  over  this  objection,  however  I  may  be  disposed  to  make  the 
party  pay  for  what  he  has  -had.  But  here  a  change  has  been 
made  in  the  constitution  of  this  Company,  which  could  not  be 
made  without  the  consent  of  the  whole  body  of  the  subscribers, 
It  was  such  substituted  alteration,  in  its  constitution,  as  required 
the  assent  of  all.  It  does  not  appear  that  the  Defendant 
acquiesced,  or  even  knew  of  the  alteration  at  the  time  of  the 
purchase.  Therefore  I  am  afraid  on  this  point  alone  it  is  against 
the  Plaintiff. 

LE  BLANC,  C.  J. — It  is  impossible  to  assist  the  Plaintiff, 
unless  the  Court  could  see  that  this  was  a  contract  with  him 
individually. 

BAYLEY,  J. — It  is  stated  that  the  subscribers  appointed  the 
Plaintiff.  If  by  that  had  been  meant  all  the  subscribers.,  it 
might  have  made  a  difference, 

Judgment  of  nonsuit. 


172 


No.   15. 

BEAUMONT  v.  MEREDITH. 

(3  Ves.  and  B.  180.) 

The  Bill,  filed  by  some  Members  of  a  Society  called 
"  The  Benevclent  Union  Society/'  stated  its  establishment  in 
1797*  for  the  relief  of  the  Members  in  cases  of  sickness,  and  for 
other  benevolent  purposes ;  that  the  fund,  formed  by  the  sub- 
scriptions of  the  Members  for  the  benefit  of  the  Society,  in  May 
1811  amounted  to  6^1150  :  0  :0  three  per  cent,  stock,  standing 
in  the  names  of  the  Trusteesj  setting  forth  the  Articles,  limiting 
the  Society  to  sixty-one  Members  5  among  other  regulations, 
declaring  that  the  Society  should  never  be  dissolved  so  long  as 
seven  Members  would  support  the  same.  The  Bill  alleging 
that  the  stock  now  belonging  to  the  Society  amounts  to 
e£?1333  :  5  :  0  three  per  cents,  standing  in  the  names  of  the  six 
Defendants,  Members  of  the  Society,  and  Trustees  under  the 
Articles,  who  had,  in  breach  of  the  Articles,  sold  out  part  and 
proceeded  to  dissolve  the  Society,  prayed  an  account  and  in- 
junction, and  that  the  Defendants  may  be  decreed  to  replace  the 
stock. 

Five  of  the  Defendants,  by  their  Answer,  stated  that  they  had 
retained  sums  specified  as  their  shares  of  the  trust-funds,  ac- 
cording to  the  division  made  on  the  dissolution  of  the  Society. 
AH  the  other  Members,  except  the  Plaintiff,  had  received  their 
shares,  and  the  Plaintiff's  shares  v/ere  in  Court. 

A  motion,  that  the  five  Defendants  may  be  ordered  to  pay 
into  the  Bank,  in  trust  in  the  cause,  the  sums  admitted  by  their 
Answer  to  be  retained  by  them,  having  been  refused  by  the 
Vice  Chancellor/  was  repeated  before  the  Lord  Chancellor. 

Mr.  HART  and  Mr.  WAKEFIELD,  in  support  of  the  motion. 

Mr.  PHILUMORE  for  the  Defendants. 
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THE  LORD  CHANCELLOR. — This  Society  can  be  considered  ia 
this  Court  only  as  a  partnership,  and  neither  has  nor  can  have  a 
corporate  character.  The  Bill  is  therefore  to  be  considered  merely 
as  insisting  that  the  partnership,  which  is  asserted  to  have  existed, 
shall  be  considered  as  continuing  to  exist  j  and  therefore  that 
these  sums  are  to  be  brought  into  Court ;  though,  throughout  the 
pleadings,  this  Society  is  treated  as  having  much  more  of  a  cor- 
porate character  than  can  belong  to  them. 

Of  the  only  two  cases  I  remember  of  this  sort  coming  to  ft 
hearing,  the  fate  was  this.  Lord  Thurlow,  in  the  one  instance* 
(Buckley  v.  Cater,  17  Ves.  15),  and  I  in  the  other  (Pearce  v. 
Piper,  17  Ves.  1),  discovered  that  the  Society  existed  upon 
principles  which,  with  reference  to  the  amount  of  the  number 
of  subscribers  and  the  nature  of  the  subscriptions,  made  the 
whole  a  bubble ;  and  the  only  relief  therefore  that  could  be 
administered  was,  by  dissolving  the  Society,  and  giving  to  each 
Member  a  proportion  of  the  sums  subscribed  for  purposes  which, 
from  the  nature  and  object  of  the  Society,  could  not  possibly  be 
answered. 

Among  the  provisions  of  these  Articles  is  the  material  one,  that 
the  Society  should  never  be  dissolved,  so  long  as  seven  Members 
would  support  the  same. 

If  the  title  of  the  Plaintiff  is  clearly  admitted,  and  a  clear 
breach  of  trust  is  admitted,  the  Court  will  interfere  on  motion 
in  the  first  instance  j  but,  for  such  interposition,  the  case  must 
be  clear ;  and  is  it  upon  this  Record  clear  that  the  Plaintiff  must 
have  a  Decree  at  the  hearing?  These  Defendants  are  in  the  same 
situation  as  the  other  forty-seven  who  have  got  their  shares, — 
whether  properly  or  not  depends  upon  the  clause  I  have  read  ; 
but,  what  is  the  result  of  that  clause  this  Record  does  not  say. 
A  Trustee,  as  a  Member  of  the  Society,  has  as  much  right  to  with- 
draw from  the  Society  as  any  one  else  ;  and  to  take  his  own  pro- 
portion of  the  fund,  if  it  can  be  distributed.  It  is  said  the  circum- 
stance of  being  a  Trustee  may  distinguish  the  case,  and  I  agree  it 
may;  If  the  Articles  provide  that  all  the  Members  shall  remain, 
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and  either  positively  or  negatively  that  no  Member  seceding  shall 
have  a  proportion  of  the  fund,  the  effect  may  be  that  the  Trustee 
shall  restore  the  fund  to  be  divided  amongst  the  few  Members 
remaining;  if  that  is  the  true  construction  of  these  Articles. 
The  case,  however,  as  it  npw  appears,  is  not  that ;  but  the  case 
of  Plaintiffs  suing  on  behalf  of  themselves  and  all  the  other 
Members  j  and  the  Plaintiffs,  so  suing,  have  no  right  to  ceme 
against  these  Defendants  without  bringing  in  the  other  forty- 
seven  j  who  must  be  brought  here  upon  the  same  ground  as  these 
Defendants.  Therefore,  without  more  averment  and  admission, 
I  cannot  order  these  sums  of  money  to  be  brought  into  Court. 


The  LORD  CHANCELLOR  refused  to  give  costs :  and  observed 
that  he  did  not  allude  to  Friendly  Societies  in  general ;  but  the 
objects  of  such  Societies  as  these  were  of  such  a  nature  that  no 
Court  of  Justice  could  execute. 
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No.  16. 

YORK  ASSIZE,  JULY  19,  1823, 
HIGGINS  v.  SERJEANT  and  Others. 

This  was  an  action  to  recover  from  the  European  Assurance 
Company  the  sum  of  ^4000,  being  the  amount  of  a  Policy  of 
Insurance  effected  on  the  life  of  the  late  R.  Christie  Burton,  of 
Beverly,  in  the  County  of  York,  Esq. 

The  issue  was  on  the  Defendants. 

Mr.  J.  WILLIAMS  stated  the  case  for  the  Defendants.  He 
would  not  allow  himself  to  entertain  the  injurious  suspicion 
that  this  case  would  not  be  judged  as  ordinary  cases,  namely, 
by  the  evidence  of  facts.  No  other  case  of  a  description  sup- 
posed to  be  similar  to  the  present,  when  or  where  tried,  should 
now  operate  to  the  disadvantage  of  that  which  it  would  be  his 
duty  to  lay  before  them  in  evidence  j  for  new  and  distinct  lights 
would  be  adduced  before  them,  peculiarly  belonging  to  the 
present  case.  The  questions  at  issue,  and  which  the  Jury  would 
have  to  decide  on,  were,  first,  whether  in  March,  1819,  Mr. 
Robert  Christie  Burton  had  the  gout  ?  That  was  general  and 
easy  of  proof.  The  second  was,  whether  Mr.  Burton  was  sub- 
ject to  the  gout?  And  the  only  remaining  question  was,  whether 
Mr.  Burton  was  before,  and  at  that  time,  subject  to  fits  ?  With- 
out further  commentary,  as  an  index  to  the  case  and  clue  to 
the  Jury,  he  would  shortly  state  some  facts.  Mr.  Burton  was 
universally  admitted  to  be  a  man  of  robust  frame.  The  Policy 
of  Insurance  was  effected  for  ,^4000,  at  the  Office  of  the 
European  Society,  in  1819,  when  that  gentleman  was  35  years 
old.  In  1822,  he  died  in  Paris,  and  a  declaration  of  his  death 
was  made  by  a  medical  gentleman  who  there  attended  him.  In 
that  declaration  it  was  stated  that  Mr.  Burton  died  of  atrophy 
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and  the  gout.  This  was  done,  because,  it  being  known  that 
his  life  was  insured,  it  would  be  necessary  to  verify  the  fact  of 
his  death,  and  the  complaint  which  produced  it.  He  would  not 
condescend  to  say  that  this  was  an  apology  for  refusing  to  pay 
the  amount  of  the  Policy,  because,  by  the  laws  of  the  Insurance 
Society,  the  gout  was  not  insurable.  In  the  latter  part  of  his 
life,  his  embarrassments  were  such  that  he  was  obliged  to  with- 
draw himself  from  his  usual  exercise,  and  became  addicted  to 
every  kind  of  excess.  In  order  to  prove  the  habits  of  Mr.  Burton, 
it  would  be  necessary  that  they  should  call  persons  who  saw  him 
in  the  various  situations  in  which  he  had  been  placed  j  and  it  was 
from  the  Surgeon  of  the  King's  Bench,  from  those  who  had  been 
in  habits  of  intimacy  with  him  there,  that  they  should  judge  of  his 
habits  of  living,  rather  than  from  the  Moors  of  Richmond,  in  the 
County  of  York ;  for  these  persons,  though  they  called  them- 
selves his  old  friends,  knew  nothing  of  him  since  he  was  seven- 
teen years  old,  and,  therefore,  must  know  as  little  of  his 
constitution  as  the  man  who  lived  in  Kamschatka.  It  would  be 
proved  that  he  had  all  the  ordinary  appearances  of  a  man 
afflicted  with  the  gout,  flannels  and  swelled  joints.  With  respect 
to  fits,  he  wished  it  to  be  remarked,  that  Insurance  Offices  made 
a  specific  provision  against  the  two  diseases  of  gout  and  fits. 
Persons  subject  to  these  diseases  were  not  insurable ;  and  though 
in  every  other  case  they  avoided  all  medical  distinction,  with 
regard  to  these  two  they  specially  provided.  He  would  be  able, 
to  produce  proof,  which  would  leave  no  doubt  that  Mr.  Burton 
was  subject  to  both  these  diseases.  It  was  not  by  overvapouring 
declamation  on  one  side  or  the  other,  but  by  the  correctness  and 
authenticity  of  facts,  that  the  present  issue  was  to  be  decided. 

Harding  was  the  first  witness  called.      Knew  Robert 

Christie  Burton.  I  became  acquainted  with  him  in  1804,  at 
Coxheath  camp.  I  was  then  Surgeon  of  the  3d  West  York 
Regiment.  Mr.  Burton  was  an  Officer  of  the  3d  Foot  Guards. 
Have  seen  cases  of  gout,  and  suppose  myself  acquainted 
with  that  disease.  Saw  Mr.  Burton  ill  of  the  gout  at  Coxheath 


177 

eamp,  in  the  marquee  of  Captain  Barlow,  of  the  York 
Militia,  and  Member  of  Parliament.  Was  attending  Capt.  Bar- 
low when  Mr.  Burton  called  in  to  see  him.  Came  on  a  pony. 
Mr.  Burton  had  a  shoe  on  with  the  upper-leather  pressed  under 
the  sole  of  his  foot.  While  there.  Burton  complained  of  a  pain 
in  his  foot.  Looked  at  his  foot,  and  found  the  foot  and  toe  much 
swelled  and  very  red.  Having  since  that  time  had  considerable 
experience,  I  now  have  no  doubt  that  it  was  the  gout.  Pre- 
scribed for  him,  ordered  him  some  calomel,  and  to  remain  quiet. 
Saw  him  the  next  day,  and  inspected  his  foot  again.  Took  upon 
himself  to  say,  that  Mr.  Burton  had  the  gout  in  1814. 

Cross-examined  by  Mr.  SCARLETT. —  Can't  say  what  Mr. 
Burton's  age  was  that  day.  Mr.  Burton  was,  I  believe,  in  his 
19th  year,  and  I  was  21.  A  man  that  drinks,  of  dissipated  habits, 
if  subject  to  the  gout  at  the  age  of  19,  is  likely  to  have  fits  sub- 
sequently, and  to  become  a  martyr.  A  person  who  at  19  has 
gout,  must  have  a  strong  predisposition  to  it.  The  gout  gene- 
rally shews  itself  at  the  later  periods  of  life.  It  was  the  practice 
in  18O4  to  give  calomel  for  the  gout.  The  horse  he  rode  was  a 
small  horse.  Saw  Mr.  Burton  at  Doncaster,  and  at  the  time  of 
the  Beverly  Election,  in  1818.  He  looked  then  very  well.  He 
appeared  to  me  a  stout  vigorous-made  man,  but  did  not  look 
healthy  in  the  face.  Never  heard  that  he  had  any  fit  at  the 
Beverly  Election. 

Re-examined. — Always  considered  Mr.  Burton  in  a  weak  state 
of  health  from  the  first  time  I  saw  him.  In  the  end  of  1818 
Mr.  Barton  had  a  large  shoe  upon  his  foot,  and  a  stick  in  his 
hand.  I  asked  him  what  was  the  matter  ?  and  he  said  that  he 
had  a  touch  of  the  gout. 

Mathew  Lister  examined. — Knew  Mr.  Burton  professionally, 
in  the  State-house  of  the  King's  Bench,  in  1803.  He  com- 
plained of  lameness,  and  I  examined  him.  I  thought  it  was 
gout,  from  the  apparent  inflammation.  This  was  on  the  great 
toe  joint  j  it  afterwards  extended  to  the  knee,  I  have  laboured 

•ys 
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under  the  gout,  and  have  been  a  martyr  to  it  for  40  years. — 
I,  next  attended  Mr.  Burton  in  1813.  His  eyes  were  then  in- 
flamed. He  appeared  in  a  state  of  great  exhaustion  from  a  fit, 
accompanied  with  a  tendency  to  suffocation.  I  have  seen  a  per- 
son in  a  fit.  The  state  in  which  I  saw  Mr.  Burton  was  such  as 
would  happen  from  a  fit.  I  enquired  if  it  was  from  a  blow  his 
eyes  were  inflamed;  he  said.  No,  it  was  from  overstraining. 
As  a  medical  man,  I  conceived  that  Mr.  Burton  laboured  under  a 
class  of  fits  like  epilepsy.  Frequently  attended  him  after,  and 
he  appeared  to  me  to  have  the  gout.  In  1816  both  his  feet  were 
attacked  with  it,  in  the  Bench. 

Cross-examined  by  Mr.  SCARLETT. — Was  in  the  Coldstream 
regiment  in  the  Guards.  Had  leave  of  absence,  and  was  arrested 
and  thrown  into  prison.  Never  was  arrested  on  a  charge  of 
stealing  a  watch.  I  was  indicted  by  a  well-known  character, 
Andrew  Thornton,  for  stealing  a  watch  which  was  my  own,  and 
my  father's  before  me,  and  was  honourably  acquitted.  He  was 
afterwards  transported,  so  that  I  got  very  well  out  of  his 
clutches.  It  was  two  years  before  1808  that  he  was  in  the  Guards. 
Was  committed  to  the  King's  Bench  for  want  of  bail.  Was  tried 
and  acquitted  at  Horsemonger-lane.  In  1809  was  indicted  tor 

assaulting Williams.  The  assault  was  for  merely  shutting 

the  door.  I  am  now  in  the  Rules  of  the  Bench.  The  charge  of 
the  watch  was  the  only  one  ever  brought  against  me. 

Richard  Tomkins  examined  by  Mr.  POLLOCK. — Knew  R. 
Burton.  His  brother  married  my  eldest  daughter,  in  1814. 
They  travelled  from  London  to  Doncaster.  They  went  to  Lin- 
coln. He  was  a  few  days  ill  at  Doncaster.  On  his  return  he 
was  afflicted  with  illness.  I  have  had  the  gout  for  the  last  twenty- 
three  years.  Mr.  Burton's  illness  was  in  the  knees  and  side.  He 
had  no  indisposition  previous  to  this.  In  1818,  having  occasion 
to  call  on  him,  I  saw  him  very  unwell.  At  that  time  he  appeared 
much  impaired  in  health.  On  these  occasions  he  complained  of 
rheumatics.  I  saw  his  foot  swelled,  and  it  appeared  to  me  to  b« 
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the  gout.  I  told  him  so.  He  did  not  appear  alarmed  at  it. 
Recollect  seeing  him  in  1816,  in  the  King's  Bench.  He  was 
then  unwell.  He  said  he  had  had  a  fit. 

Cross-examined  by  Mr.  SCARLETT. — I  have  gone  by  no  other 
name  than  R.  Tomkins.  I  never  heard  that  I  was  called  the 
Prince  of  Swindlers.  Some  years  ago,  I  believe,  I  was  called 
so  in  an  examination  by  Counsel,  but  am  not  awure  for  what 
reason.  The  occasion  of  Burton's  visit  to  Doncaster  was  to  raise 
some  naoney,  and  I  accompanied  him.  He  had  a  wound  in  the 
side  of  his  leg.  I  can't  tell  how  it  originated,  but  he  had  it 
since  he  was  eighteen  years  old.  It  was  a  man  of  the  name  of 
Reynolds  who  then  attended  him.  I  was  attending  to  the  busi- 
ness of  Messrs.  Loyd  and  Co.  in  1816  and  1817.  Became  ac- 
quainted with  Mr.  Burton  in  the  King's  Bench.  Was  in  Cold 
Bath-fields  in  1797.  My  daughter  was  in  the  prison  at  the  time 
of  her  husband's  death.  It  was  when  I  was  about  to  take  the 
benefit  of  the  Act  that  I  was  called  the  Prince  of  Swindlers.  I 
failed  for  s£5000  or  ^6000. 

Mrs.  Tomkins  is  wife  of  last  witness. — In  1816  went  to  the 
King's  Bench,  to  see  Mr.  Burton.  He  was  then  in  a  dying  state. 
He  had  had  a  fit.  I  asked  if  I  could  do  anything  for  him  >  he 
shook  his  head,  and  said  nothing.  I  saw  him  often  after  this, 
and  never  savr  him  in  good  health.  I  have  seen  the  foot  with 
the  shoe  cut.  He  had  always  a  bad  foot — was  lame,  and  could 
never  get  off  the  chair  without  assistance.  I  saw  him  in  1817,  a 
few  weeks  before  he  went  to  France  :  when  he  came  out  of  the 
chariot,  he  slid  out.  He  was  very  lame. 

Cross-examined. — Am  married  thirty-two  years.  Have  lived 
in  various  places.  Mr.  Burton  was  always  lame  from  1814. 
Both  legs  were  bad.  Have  lived  in  West-place,  within  the  Rules 
of  the  Bench,  for  fifteen  years.  My  son  is  a  housekeeper  there. 
I  was  applied  to,  to  come  here,  by  Mr.Spike.  Mr.  Spike  has  no 
office  within  the  Rules.  I  have  often  seen  him  there  at  my  own 
house.  There  were  several  wounds  in  both  legs. 

Charlotte  Loyd  was  wife  of  Mr.  Burton's  brother. — He  was 
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younger  than  Mr.  Burton.  Am  now  married  to  a  Mr.  Loyd. 
Became  acquainted  with  Mr.  Burton  in  1813.  I  did  not  know 
Mr.  R.  Burton  till  the  month  of  February  1816.  I  went,  and 
found  him  in  the  Bench.  He  was  in  such  an  excessive  state  of 
debility  that  he  was  not  able  to  speak.  I  put  questions  to  him, 
and  he  made  no  answer.  I  did  not  see  him  again  for  a  week. 
He  was  up  then,  but  so  weak  as  hardly  to  be  able  to  cross  the 
room.  Mr.  R.  Burton  had,  I  believe,  the  gout.  In  1813,  I  first 
saw  him  in  that  state  at  my  father's.  He  then  appeared  to  me 
to  have  the  gout  in  the  fore  knuckle  of  the  right  hand.  It  was 
much  swollen  and  inflamed.  My  former  husband,  Mr.  N. 
Burton,  had  the  gout  at  the  age  of  twenty-three.  He  was 
about  twenty-six  when  he  died.  Afterwards,  in  August  1816, 
I  saw  Mr.  Burton  in  the  Bench,  and  he  appeared  to  me  to  have 
the  gout  in  his  foot.  I  judged  it  from  the  shoe  being  cut  and 
his  walking  exceedingly  lame.  I  did  not  see  the  foot.  I  recol- 
lect Mr.  R.  Burton  being  in  my  husband's  house  in  1817,  and 
having  a  fit.  There  was  none  in  the  room  but  my  husband  and 
myself.  Mr.  R.  Burton  was  sitting  near  the  fire,  and  he  fell  from 
the  chair  by  the  side  of  the  fender.  My  husband  was  ill  in  bed. 
I  called  for  assistance,  after  removing  his  head  from  the  fender. 
He  was  insensible  and  foaming  in  the  mouth.  He  looked  like 
a  corpse.  He  was  about  twenty  minutes  in  the  room  before  I 
got  assistance  to  remove  him.  It  was  twelve  o'clock  at  night 
when  this  happened.  Mr.  Burton,  while  in  prison,  was  addicted 
to  excess  of  every  description.  He  was  not  able  to  give  answers 
to  any  questions  for  a  week. 

Cross-examined. — My  present  husband  is  a  citizen  of  London, 
living  in  Bow-lane,  Cheapside.  I  have  been  married  to  my 
second  husband  between  three  and  four  years.  My  first  husband 
died  in  prison.  I  was  along  with  him  during  his  illness.  Was 
witness  to  several  of  the  excesses  of  Mr.  Burton.  He  drank 
to  excess.  He  used  not  to  eat  large  meat  breakfasts.  I  believe 
he  was  fond  of  pugilism.  Dr.  Lewis  was  called  in  when  he  had 
the  fit.  I  don't  know  who  attended  him  in  the  several  fits  of 
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the  gout.  Did  not  feel  much  interested  for  him.  I  did  not 
begin  to  take  an  interest  in  him  till  after  I  became  his  brother's 
wife.  Can't  say  particularly  what  medical  man  attended  him. 
It  was  he  who  first  introduced  me  to  Mr.  N.  Burton.  I  will 
swear  that  I  was  not  in  R.  Burton's  apartments  when  my 
husband  died;  he  died  in  my  arms. 

Henry  Lee,  the  pugilist,  examined. — I  became  first  acquainted 
with  Mr.  R.  Burton  about  thirteen  or  fourteen  years  ago.  He 
came  to  my  house  to  dine  and  drink,  in  1814  and  1815.  I  kept 
a  house  in  that  line.  After  dinner  I  used  to  assist  him  home. 
I  saw  him  in  1815  first,  with  a  gouty  shoe.  When  he  dined 
with  me  he  used  to  say  to  me,  "Do  you  cut  up,  my  hands  are 
bad  with  the  gout.''  I  know  it  was  the  gout ;  had  it  myself 
for  fourteen  years,  for  four  months  every  year.  I  gave  him  a 
recipe  for  it.  I  have  not  the  slightest  doubt  that  he  had  the 
gout  In  1817  he  was  in  the  Fleet,  and  I  happened  to  be  with 
him.  He  was  then  very  ill.  I  saw  him  the  morning  after  he 
had  the  fit,  and  he  told  me  of  it.  This  was  in  1817.  He 
looked  very  ill.  He  said,  "  Harry,  I  thought  I  should  never 
see  yon  again."  I  told  him  to  keep  his  heart  up.  He  looked 
very  pale. 

Cross-examined. — R.  Burton  was  not  a  pupil  of  mine.  He 
was  very  fond  of  sparring.  He  used  often  come  to  my  house, 
which  is  Hatfield-house,  where  Princess  Olive  now  lives.  He 
was  not  a  good  boxer ;  he  had  no  breath.  He  never  sat  down 
with  Tomkins ;  he  sat  with  decent  company  and  different 
characters  at  times. 

John  Morley,  Surgeon,  at  Doncaster,  examined. — I  knew 
Mr.  R.  Burton,,  in  the  autumn  of  1818.  I  attended  him  at 
Doncaster,  in  consequence  of  illness.  In  the  September  of  that 
year  Burton  was  in  a  lodging  at  Mr.  RenneU's,  at  Doncaster. 
I  was  called  to  him  about  noon.  He  was  in  the  bed,  and  Mr. 
Bolton  and  Mr.  Reynolds,  with  another,  were  with  him.  He  was 
in  a  fit  of  epilepsy ;  had  no  coat  on  ;  his  neckcloth  off.  He 
was  quite  insensible.  He  was  very  pale,  his  eyes  were  coayul- 
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sive,  and  he  had  a  spasmodic  affection  of  the  muscles,  and  was 
frothing  in  the  mouth.  Mr.  Burton  never  spoke  till  the  next 
morning. 

Cross-examined. — Have  not  knovrn  the  spasmodic  affection  of 
the  muscles  to  be  accompanied  with  fainting.  Paleness  in  the 
face  is  not  a  symptom  of  epilepsy. 

In  answer  to  a  question  from  the  COURT. — Intoxication  might 
have  produced  those  convulsive  motions.  A  long  course  of  in- 
temperance would  produce  epilepsy.  A  single  intoxication 
would  not  produce  the  symptoms  he  saw.  Repeated  intoxication 
would  produce  epilepsy.  lie  had  no  doubt  that  Mr.  Burton  was 
in  an  epileptic  fit  when  he  saw  him. 

William  White  examined. — Was  servant  to  Mr.  R.  Burton ; 
was  with  him  in  North  Key,  in  1818,  at  Mr.  Watkins's,  the 
sign  of  the  White  Hart.  He  was  then  lame,  and  kept  his  bed 
two  days.  I  saw  his  foot,  and  was  employed  to  rub  it.  It  grew 
worse,  and  then  he  could  not  bear  to  have  it  touched.  I  was 
with  him  at  Market  Weigh  ton  that  summer,,  about  a  fortnight 
before  we  went  to  Doncaster.  We  stopped-  at  the  head  inn,  at 
Market  Weighton.  He  had  a  very  severe  fit  there.  I  went  to 
call  him  up,  to  go  to  the  Races  j  he  complained  he  was  very  ill, 
and  said  he  would  not  get  up.  I  called  him  again  in  an  hour, 
and  he  got  up.  I  was  dressing  him,  and  he  complained  of  his 
hand,  crying  "  Oh,  my  hand,  Bill!  I  shan't  be  able  to  go  out 
to-day."  He  desired  me  to  open  the  window,  and,  while  I  was 
opening  it,  he  fell  from  the  chair  in  a  fit.  I  ran  for  assistance, 
and  returned  directly.  His  face  was  on  the  ground,  and  he  was 
making  a  rattling  ia  his  throat.  He  was  turned  over  and  was 
bleeding  at  the  nose.  At  first  he  was  very  pale,  and  then  he 
turned  black  in  the  face.  His  eyes  were  shot,  and  he  foamed 
very  much  in  the  mouth.  It  was  a  quarter  of  an  hour  before  he 
came  to  himself.  I  went  with  him  to  Doncaster  afterwards, 
and  he  had  a  fit  there.  Recollect  Dr.  Morley  being  called  in. 
I  was  dressing  him  when  he  fell  down  from  the  bed  upon  the 
ground.  I  ran  for  assistance,  and  when  I  returned,  he  was 
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lying  outstretched  upon  the  ground,  and  appeared  very  black 

. 

in  the  race. 

Cross-examined. — 1  am  not  nineteen  yet  5  was  born  in  York.  I 
now  live  with  my  father.  I  did  not  know  a  man  of  the  name 
of  Robinson,  who  was  transported.  I  knew  a  lad  of  that  name, 
with  whom  I  was  at  school.  Never  played  a  game  of  cards  with 
him  ;  sure  of  it,  because  I  cannot  play  at  cards.  I  knew  a  man 
named  Bird,  who  was  convicted  of  sheep-stealing;  we  were 
schoolfellows.  There  were  four  gentlemen  at  dinner  with  my 
master  the  day  before  the  fit,  and  he  uncorked  about  six  bottles 
of  Champagne  for  them,  besides  plentyiof  Sherry  and  Port.  My 
master  was  drunk  as  well  as  the  rest  of  the  company.  I  was 
not  a  witness  last  Assizes.  I  was  summoned  to  Mr.  Bayley's, 
the  Plaintiffs,  side  then.  The  chambermaid  at  the  inn  informed 
him  that  I  saw  my  master  in  the  fit. 

Anne  Dalton  examined. — In  1818  I  was  chambermaid  at  the 
inn  at  Market  Weighton.  I  have  been  married  about  three 
years.  Recollect  Mr.  Burton  being  there,  and  an  alarm  being 
given  by  his  servant,  the  last  witness.  I  went  up,  and  he  cried 
out  my  master  is  dying.  I  went  into  the  room  and  saw  him 
stretched  on  the  floor.  He  was  very  pale,  and  they  were  throw- 
ing water  in  his  face.  He  was  then  insensible. — This  witness 
corroborated  the  testimony  of  the  former  one,  in  all  its  material 
points. 

John  Lomas  examined. — Am  a  coffee-house  keeper,  in  the 
Westminster-road.  Kept  the  White  Horse,  Fetter-lane.  Knew 
Mr.  Burton  in  1817,  not  long  before  the  Beverly  Election,  and 
remembers  his  dining  at  witness's  house.  Recollects  on  that 
occasion  his  falling  off  his  chair.  It  might  be  three  or  four  hours 
after  dinner.  I  was  in  the  room,  and  saw  him  fall.  It  appeared 
to  be  sudden.  I  got  some  water  and  helped  him  upon  the  chair. 
He  was  there  some  time,  and  was  then  put  to  bed.  He  was 
then  still.  He  laid  down  till  he  was  helped  up.  Might  have 
been  ten  minutes  in  the  chair  before  he  was  carried  to  bed. 

Cross-examined. — I  was  asked  by  Mr.  Spike,  the  attorney,  if 
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I  did  not  recollect  that  Mr.  Burton  was  convulsed,  and  I  said  I 
knew  nothing  of  the  sort.  He  was  several  times  with  ine  about 
my  evidence.  Mr.  Spike  did  not  press  me  to  say  that  Mr. 
Burton  was  convulsed.  There  were  five  at  dinner,  and  they 
drank  several  bottles  of  wine.  Mr.  Burton  was  to  have  been 
the  paymaster,  but  the  bill  has  not  been  yet  paid.  Cannot  say 
if  Mr.  Burton  drank  much  wine  on  that  occasion,  but  he  often 
drank  wine  in  the  morning.  He  drank  a  good  deal  of  wine,  but 
I  often  saw  him  much  drunker. 

By  the  COURT. — Cannot  say  whether  he  fell  off  the  chair  from 
a  fit,  drunkenness,  or  sleep ;  all  I  know  is,  that  he  fell  off  the 
chair. 

Joseph  Griffiths  examined. — Am  book-keeper  at  the  White 
Horse,  Fetter-lane.  Recollect  Mr.  Burton's  falling  from  his 
chair,  in  a  fit,  in  1818.  I  was  sitting  about  three  chairs  from 
him.  I  assisted  in  lifting  him  from  the  hearth-rug  on  his  chair. 
A  glass  of  water  was  brought  and  applied  to  the  mouth  of  Mr. 
Burton.  He  was  quite  insensible.  The  glass  was  broken.  He 
remained  in  that  state  from  three  to  five  minutes,  and  was  then 
removed  into  a  bed-room. 

Cross-examined. — I  was  not  drunk.  I  cannot  say  what  kind 
of  fit  it  was.  I  cannot  swear  that  it  was  not  a  drunken  fit,  but 
he  did  not  appear  to  me  to  be  drunk. 

Mr.  Spike,  the  Solicitor  for  the  Defendants,  examined. — He 
proved  the  certificate  of  the  death  of  Mr.  B. 

Cross-examined. — Was  Agent  to  the  European  Life  Insurance 
Company.  This  company  had  been  established  about  four 
years.  This  insurance  was  one  of  the  first.  Took  an  active  part 
in  collecting  evidence  in  this  cause.  I  sent  a  copy  of  that  evi- 
dence to  four  Offices.  I  was  here  last  Assizes.  All  the  Offices 
agreed  to  pay  a  share  of  my  expenses.  I  applied  to  a  Mr. 
Bennett  to  assist  me  in  collecting  the  evidence.  I  applied  to 
a  Mr.  Bryant  to  give  me  information.  He  gave  me  none  that  I 
know  of.  Mr.  Hill  gave  me  some  information  of  the  evidence 
against  me.  I  subpoenaed  Mr.  Bryant  to  give  evidence. 
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Re-examined. — I  never  sent  a  copy  of  the  evidence  produced 
to-day  to  the  other  Offices.  I  have  a  greater  number  of  wit- 
nesses on  this  trial  than  on  the  former. 

By  Mr.  SCARLETT. — There  is  a  physician  (Dr.  Thompson)  to 
our  office.  Don't  know  if  he  examined  Mr.  Burton ;  never 
enquired. 

By  Mr.  WILLIAMS. — My  office  is  in  Elm-court,  Temple,  I 
served  my  clerkship  there,  and  have  had  an  office  in  that  court 
forty  yeari. 

By  Mr.  SCARLETT. — Never  had  an  office  in  the  Rules  for  the 
purpose  of  collecting  information  in  this  cause. 
This  was  the  case  of  the  Defendants. 

Mr.  SCARLETT  then  addressed  the  Jury  for  the  Plaintiff.     He 
said  that  it  was  not  fair  of  Insurance  Offices,  after  they  had 
received  premiums  for  several  years,  then  to  turn  round  and  say, 
that  the  person  on  whose  life  the  policy  was  effected  was  gouty 
and  subject  to  fits.     He  asked  them  if  justice  did  not  require  that 
it  should  be  proved  strictly,  and  beyond  all  doubt,  that  the  in- 
dividual in  question  was  subject  both  to  the  gout  and  fits  at  the 
time  the  insurance  was  effected  ?    Now,  who  proved  for  the  De- 
fendants that  Mr.  Burton  was  in  this  state  ?     Why  was  not  the 
medical  man  at  the  Insurance  Office  called  ?     No !  unfortunately 
all  their  witnesses  came  from  the  Rules  of  the  King's  Bench. 
He  did  not  quarrel  with  them  for  that,  because  it  was  sometime^ 
the  misfortune  of  very  respectable  persons  to  be  thrown  into  the 
Bench  j  but  it  did  so  happen  that  their  testimony  was  liable  to 
suspicion,  which,  under  other  circumstances,  it  would  not  be, 
because  their  situation  was  such  as  to  place  them  more  easily 
within  the  reach  of  temptation.     A  man  of  Mr.  Burton's  rank 
must  have  mixed  with  persons  of  high   and  unimpeachable 
character,  and  why  was  not  one  of  them  called  ?     Why  were 
not  any  of  those  gentlemen  who  dined  with  him  at  Market 
Weighton  called  ?     No,  none  were  called  but  a  quack  doctor,  a 
pugilist,  a  waiter,  a  servant,  and  some  others  from  the  Rules  of 
the  Bench.    The  Learned  Gentleman  went  on,  in  a  speech  of 
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considerable  length,  commenting  upon  the  evidence  of  the  De- 
fendants, and  stating  the  character  of  that  which  he  should 
adduce,  which  he  said  was  respectable  beyond  suspicion,  and 
would  leave  no  doubt  on  the  minds  of  the  Jury  that  Mr.  Burton 
was  neither  subject  to  the  gout  or  fits. 

Dr.  Arden  examined. — Am  a  physician  at  Beverly ;  knew  Mr* 
Burton  since  he  was  a  boy  at  school j  his  family  lived  about 
seven  or  eight  miles  from  Beverly.  I  was  in  the  habit  of  seeing 
him  till  within  a  few  months  of  his  death.  I  saw  him  in  1812, 
at  the  General  Election.  He  came  to  assist  one  of  the  can- 
didates. It  was  a  contested  election,  and  we  had  a  great  deal 
of  fatigue.  Mr.  Burton  was  very  active  ;  he  and  I  used  to  go 
out  every  day.  He  was  in  particularly  good  health  then — as 
much  as  any  gentleman  I  know.  We  canvassed  Hull,  and  he 
came  with  me  there,  and  we  dined  together  every  day.  He  was 
as  active  a  young  man  as  possibly  could  be.  I  never  knew  him 
to  have  the  gout,  nor  did  I  hear  it  till  last  Assizes.  I  saw  him 
again  when,  in  1818,  he  was  elected  for  Beverly.  He  came  to 
Beverly  in  July  1818  j  he  was  then  in  very  good  health.  I  saw 
him  every  day  for  a  fortnight.  He  came  to  see  me  because  I  had 
the  gout  myself.  I  observed  no  lameness.  I  saw  him  walk, 
and  I  observed  no  lameness.  I  saw  him  again  in  1819,  in 
London.  There  was  a  petition  against  the  return  of  Mr.  Burton, 
and  I,  as  Returning  Officer,  was  obliged  to  attend.  He  was  then 
in  good  health,  and  there  was  no  appearance  of  lameness.  I 
saw  him  again  in  1821,  in  the  Isle  of  Man  :  he  was  there  two 
months,  and  so  was  I.  I  saw  him  every  day,  and  he  appeared 
in  good  health  :  I  observed  no  lameness.  He  complained  of 
illness  in  the  stomach,  which  proceeded  from  drinking  too 
freely.  I  never  knew  of  his  having  any  ailment  which  did  not 
proceed  from  that  cause — never  heard  till  last  Assizes  that  he  was 
subject  to  fits.  It  was  impossible  that  he  could  have  had  them 
in  the  Isle  of  Man  without  my  knowledge. 

Cross-examined. — I  went  to  the  Isle  of  Man  to  see  my  son., 
who  was  just  established  there  as  a  surgeon. 
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By  the  COURT.— From  the  opportunities  I  had  of  seeing  him 
since  March  1819,  I  do  not  think  he  could  have  been  subject  to 
either  the  gout  or  fits.  A  person  mi\y  be  subject  to  fits  in  the 
early  part  of  his  life,  and  have  no  symptoms  of  them  in  the 
latter  end. 

Mr.  Renshavv  examined. — I  reside  at  Richmond,  and  became 
acquainted  with  Mr.  Burton  in  1801.  He  was  a  pupil  in  my 
family,  and  continued  in  it  till  1803.  He  then  went  into  the 
Guards.  His  health  while  with  me  was  remarkably  good ;  he 
was  very  fond  of  field  exercises.  I  saw  him  frequently  after  he 
left  me,  also  corresponded  with  him.  I  saw  him  in  August,  in 
1818,  at  York  ;  he  then  looked  faded,  but  the  general  state  of 
his  health  appeared  good.  He  walked  with  me  every  day  while 
in  town.  I  once  held  an  insurance  on  his  life  for  a  debt  due  to 
me.  I  did  not  continue  the  insurance,  thinking  it  would  be 
throwing  good  money  after  bad,  as  he  appeared  a  good  life.  I 
saw  him  again  at  my  own  house  in  March  18*21.  He  stayed 
that  day  with  me  till  the  close  of  the  evening.  He  proposed  to 
come  to  York  that  night,  a  distance  of  44  miles.  He  then  ap- 
peared in  good  health.  He  had  no  complaint  of  gout  or  fits. 
He  said  he  had  had  the  rheumatism.  While  he  was  in  prison  1 
did  not  see  him. 

Cross-examined. — I  saw  him  in  1813,  and  did  not  see  him 
again  till  1818. 

Mr.  Walter  Drew  examined. — I  arn  a  surgeon  and  apothecary, 
residing  in  Gower-street,  Bedford-square,  London.  Have  been  in 
the  profession  24  years.  Knew  Mr.  Burton,  and  attended  him  in 
1818.  He  complained  of  indigestion,  and  his  stomach  being  in 
bad  order.  I  administered  medicines,  and  he  got  better.  I 
attended  him  again  in  October  of  the  same  year.  He  then 
complained  of  sores  in  the  legs.  He  had  a  violent  erysipelas, 
which  produced  inflammation  and  sores  on  the  legs.  The  sores 
were  then  healthy,  and  in  a  state  of  recovery.  There  was  cer- 
tainly, at  any  time  J  saw  him,  no  appearance  of  gout  or  any- 
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thing  like  a  fit.  If  the  functions  of  his  constitution  did  not  go 
on  soundly,  these  sores  would  not  have  healed  so  soon.  I  am 
of  opinion  that  the  symptoms  I  heard  described  to-day  are  not 
symptoms  of  epilepsy  j  I  should  think  them  symptoms  of 
syncope  or  fainting  fit. 

Cross-examined. — I  have  seen  instances  of  frothing  in  the 
mouth  in  fainting  fits,  in  cases  of  bleeding.  The  specific  diffe- 
rence between  a  convulsive  and  an  epileptic  fit  is,  that  in 
epilepsy,  the  recurrence  of  the  fit  is  frequent  and  long  continued, 
with  a  flush  countenance,  while  in  convulsion,  the  fit  is  soon 
over,  and  does  not  immediately  return.  I  don't  consider  con- 
vulsive fits  accompanied  with  syncope  to  be  a  constitutional 
disease,  or  that  it  has  a  tendency  to  shorten  life.  I  would  say  a 
man  was  subject  to  fits,  when  they  were  produced  by  a  diseased 
organ.  I  would  not  say  a  man  was  subject  to  fits,  when  they 
arose  from  accident.  There  was  nothing  which  I  heard  to-day, 
which  would  induce  me  to  think  that  the  fits  of  Mr.  Burton 
arose  from  organic  disease. 

By  Mr.  POLLOCK. — No  doubt  irregular  living  would  produce 
an  organic  disease  of  the  stomach. 

Dr.  Southeron  examined. — I  am  a  physician  in  London.  I 
knew  the  late  Mr.  Burton  since  1818.  He  always  appeared  to 
me  to  be  in  a  healthy  state.  In  1815  I  was  called  on  to  examine 
and  certify  his  health  at  the  Albion  Office.  I  then  thought  him 
of  a  sound  vigorous  constitution.  I  had  no  reason  to  believe 
that  he  was  subject  to  the  gout  or  fits.  I  saw  him  in  June  1818, 
and  dined  in  company  with  him.  His  health  was  then  exceed- 
ingly good. — This  witness  concurred  with  the  last,  both  as  to 
the  cause  and  nature  of  fits. 

Mr.  Samuel  Young,  a  solicitor  in  London,  knew  Mr.  Burton 
since  1805.  Frequently  saw  him — he  was  a  healthy  man,  and 
never  knew  him  to  have  the  gout  or  fits.  He  had  not  at  all  the 
appearance  of  an  emaciated  man. 

William  Rhodes,  a  tenant  of  Mr.  Burton,  knew  him  fifteen 


years,  and  never  knew  him  to  have  the  gout  or  epilepsy.     Knew 
him  particularly  in  1818,  1819,  and  1S2O,  to  have  come  down 
to  the  country  and  engaged  in  field  sports. 
k  Elizabeth  Rhodes,  the  wife  of  the  last  witness,  corroborated 
the  evidence  given  by  him. 

Mr.  Elliott,  of  the  Audit  Office,  Somerset  House,  knew  Mr. 
Burton,  in  the  Bench,  in  1815.  His  general  health  was  good, 
and  he  was  affected  with  neither  gout  nor  fits. 

M.  Baines,  valet  of  Mr.  Burton,  left  him  in  1813,  and  had 
been  with  him  seven  years.  Never  knew  him  to  have  any  gout 
or  epilepsy.  He  was  one  of  the  stoutest  men  in  England. 

R.  Graves,  the  gamekeeper  of  Mr.  Burton,  corroborated  the 
evidence  of  Rhodes  as  to  Mr.  Burton's  enjoying  field-sports,  in 
1818,  1819,  and  1820.  In  the  last  year  Mr.  Burton  was  ill  for 
a  few  days,  and  I  saw  him  rubbing  his  hand,  saying  that  he  had 
a  d — d  rheumatic  pain.  Mr.  Burton,  hearing  that  a  bailiff  was 
near,  ran  faster  than  witness,  and  jumped  over  a  ditch  four 
feet  high. 

Mr.  Betty,  surgeon. — Mr.  Burton  was  injured  by  a  fall  from 
a  horse  in  1819,  but  he  recovered  rapidly  like  a  healthy  man. 
In  his  opinion,  Mr.  Burton  had  neither  the  gout  nor  epilepsy. 

John  Browne  attended  Mr.  Burton  in  the  Bench  as  servant, 
and  never  knew  him  to  have  the  gout  or  epilepsy. 

The  officers  of  the  Fleet  and  Bench  said  they  knew  Mr.  Bur- 
ton in  the  respective  prisons,  and  never  knew  him  to  have  the 
gout  or  epilepsy. 

Hon.  Martin  Hawke  knew  Mr.  Burton  since  1804,  and  never 
knew  him  to  have  the  gout  or  epilepsy. 

Captain  Acklow. — I  am  a  Magistrate  of  the  East  Riding  •  was 
at  school  with  Mr.  Burton,  and  an  intimacy  continued  between 
us  up  to  a  certain  period.  Saw  him  in  1818,  and  within  five 
weeks  of  his  death.  Never  heard  of  his  having  any  constitu- 
tional disease.  I  have  often  walked  with  him,  and  shot  with 
him.  Walked  with  him  in  1818,  to  try  some  dogs.  Latterly^ 
when  he  was  afraid  of  bailiffs,  he  did  not  look  well.  Never 
heard  that  he  was  afflicted  with  gout  and  fits. 
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Cross-examined. — I  have  been  in  England  since  1804, 

By  the  COURT. — Had  he  been  subject  to  the  gout  or  fits,  I 
must  have  known  it. 

Dr.  Buxton  examined. — I  have  resided  at  Buxton  fifty  years. 
It  is  much  frequented  by  gouty  people.  Mr.  Burton  came  to 
Buxton  in  1818  ;  drank  the  waters  with  good  effect.  Never 
could  discover  the  least  appearance  of  the  gout  in  him. 
Had  he  been  subject  to  the  gout,  bathing  and  drinking  the 
waters  must  have  been  injurious.  As  a  medical  man,  I  saw 
no  disposition  to  gout  and  epilepsy  in  Mr.  Burton.  I  saw  him 
after,  and  my  opinion  was,  that  he  had  not  the  least  appearance 
of  being  subject  to  gout  or  epilepsy.  He  was  a  strong  vigo- 
rous man. 

Cross-examined. — It  is  not  unusual  with  those  who  had  the 
gout  to  go  to  Buxton. 

Dr.  Alderson,  physician  at  Hull. — Has  experience  more  with 
epilepsy  than  the  gout.  He  has  heard  the  testimony,  and  thinks 
it  does  not  apply  to  epilepsy.  » 

Mr.  Crouch,  a  surgeon  at  Hastings,  in  Sussex,  remembers 
that  Mr.  Burton  put  into  Hastings,  in  a  Dover  packet,  in  1822. 
It  was  in  the  month  of  January,  and  very  bad  weather.  Under- 
stood that  the  cause  of  his  illness  was  being  obliged  to  leave  the 
packet  in  very  inclement  weather.  When  he  left,  for  Dover,  in 
a  postchaise,  he  was  much  better. 

Mr.  WILLIAMS  replied  in  a  speech  of  considerable  length. 

His  LORDSHIP  summed  up,  and  the  Jury  returned  a  verdict 
for  the  Plaintiff — Damages,  ^4000. 

This  case  excited  great  interest  in  the  County  of  York,  in 
consequence  of  the  great  respectability  of  the  late  Mr.  Burton  in 
the  county,  and  the  large  amount  of  property  depending  upon 
the  verdict,  insurances  having  been  effected  in  other  Offices  on 
the  life  of  Mr.  Burton,  all  of  which  must  follow  the  fate  of  this 
case.  The  trial  lasted  from  nine  in  the  morning  till  ten  at  night. 

At  the  last  Assize  a  Policy  on  the  same  life  was  disputed  by 
the  Rock  Life  Office.  In  that  cause  there  was  also  a  verdict  for 
the  Plaintiff. 
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No.  17. 

LIMERICK  ASSIZE,  JULY  30,  1823, 

James  Blackwell  and  Margaret  Tuohy  were  indicted  for  in- 
tending to  defraud  the  West  of  England  Life  Insurance  Company, 
by  conspiring  with  one  Joseph  Tuohy,  to  induce  the  said  Com- 
pany to  grant  an  Assurance  for  ^300  on  the  life  of  Ellen 
Slattery,  by  representing  her  to  be  a  person  in  good  health,  and 
causing  Margaret  Tuohy  to  personate  the  said  Ellen  Slattery, 
who  was  then  in  a  bad  state  of  health. 

John  Piercy  examined. — Was  Agent  to  the  West  of  England 
Insurance  Company,  from  1819,  for  Limerick.  Mr.  Lewis,  the 
Secretary,  resided  at  Exeter,  in  England.  Joseph  Tuohy  made 
application,  in  January  last,  to  insure  the  life  of  his  sister-in- 
law,  Ellen  Slattery.  Witness  desired  his  son  to  prepare  the  usual 
documents.  Tuohy  went  into  the  inner  office  with  witness's  son, 
and  witness  left  the  office  on  other  business. 

Cross-examined. — Had  known  Blackwell  some  time,  and  had 
the  highest  opinion  of  him.  Was  astonished  to  hear  of  his  being 
concerned  in  this  transaction. 

William  Piercy,  son  to  the  last  witness  examined. — Was 
Agent  with  his  father.  Joseph  Tuohy  came  to  the  office  to 
get  the  life  of  Ellen  Slattery  insured.  Tuohy  signed  the  usual 
declaration.  Witness  asked  him  for  the  name  of  the  physician 
most  intimate  with  Slattery's  family  ?  and  he  said  Dr.  Carey, 
who  was  then  in  prison.  Witness  went  to  the  gaol,  to  see  Dr. 
Carey,  and  get  a  certificate  from  him.  Ellen  Slattery  did  not 
appear.  Tuohy  said  she  would  not  appear  at  the  office — that  she 
was  a  good  life,  only  22  years  of  age,  and  that  witness  could 
see  her  any  day  he  wished,  either  at'her  father's  house  or  at  his 
(Tuohy's)  lodgings.  Went  to  Tuohy's  lodgings  on  the  20th  of 
January,  and  saw  him  there — a  person  was  introduced  by  Tuohy 
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as  Miss  Slattery  >  who  was  to  be  insured — never  saw  her  before. 
Witness  identified  Mrs.  Tuohy,  one  of  the  traversers,  as  th<* 
person  who  was  introduced  to  him  as  Miss  Slattery — heard  her 
say  in  April  that  she  was  Mrs.  Tuohy.  Went  to  gaol  in  conse- 
quence of  what  Tuohy  said,  and  saw  Blackwell,  who  told  him 
where  Dr.  Carey's  room  was.  Tuohy  came  into  it  about  three 
minutes  before  witness  left  it.  Recognized  Mrs.  Tuohy  in  the 
street  afterwards,  and  heard  that  Ellen  Slattery  was  dead  at  that 
time.  Went  to  Tuohy's  lodgings,  to  make  enquiries,  in  April. 
Went  with  Dr.  Carey  to  Michael  Slattery's,  to  see  her,  and  asked 
for  Mrs.  Tuohy — was  told  she  was  not  within — saw  Mrs.  Tuohy 
in  the  hall,  coining  from  the  back  of  the  house.  Dr.  Carey 
asked  her  if  Mr.  Tuohy  was  at  home,  and  she  answered  that  he 
was  not  j  Dr.  Carey  then  asked  her  if  she  was  Mrs.  Tuohy,  and 
she  said  she  was.  A  policy  of  insurance  was  effected  for  a£30O. 

Joseph  K.  Carey,  examined. — Remembered  Blackwell's  appli- 
cation to  him  on  the  part  of  Tuohy.  Blackwell  said  that  Tuohy 
wanted  a  certificate  to  get  his  sister-in-law,  Ellen  Slattery,  in- 
sured. Witness  told  him,  he  must  see  Miss  Slattery,  as  he  could 
not  give  a  certificate  unless  he  saw  her.  Blackwell  said  Tuohy's 
sister-in-law  was  a  strong  healthy  girl,  who  wanted  nothing  but 
a  husband.  Blackwell  introduced  Mrs.  Tuohy  as  Miss  Slattery. 
Witness  addressed  her  as  Miss  Slattery,  and  she  answered  him 
accordingly.  Tuohy  was  not  present  during  the  interview — did 
not  then  know  him.  Blackwell  introduced  Tuohy  to  witness 
two  or  three  days  after ;  saw  Mrs,  Tuohy  in  her  father's  house 
afterwards  :  she  came  from  the  back  of  the  house  into  the  hall ; 
asked  her  if  she  was  not  Mrs.  Tuohy — she  said  yes  -}  inquired  for 
her  husband — she  said  he  was  not  at  home.  Witness  and  Mr. 
Piercy  then  retired. 

Cross-examined. — Witness  admitted  he  was  in  prison  in  Ja- 
nuary— got  out  under  the  Insolvent  Act — got  out  of  prison  four 
times  within  a  year  and  a  half.  Never  wrote  to  the  Insurance 
Company  except  on  business.  Recollected  one  Frewen,  who  died. 
Knew  Mr.  Warde  in  the  Irish  Town — one  George  Frewen  took 
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him  there  to  see  Mr.  Thomas  Frewen — he  (Frewen)  was  then  in 
good  health — could  not  say  how  soon  after  he  died — heard  he 
died  fourteen  days  after  witness  gave  the  certificate.  Received 
fees  for  signing  certificates — got  nothing  in  Slattery's  case — got 
a  pound  or  a  guinea  in  Frewen' s  case,  from  George  Frewen — 
signed  hundreds  of  certificates  for  insurances.  Did  not  know 
Tuohy  at  first,  nor  before  Blackwell  told  him  he  wanted  a  cer- 
tificate, nor  for  thr°e  or  four  days  after — never  saw  him  in  his 
room  in  the  gaol  to  know  him  until  then.  Piercy  did  see  witness 
before  Blackwell  had  seen  him.  Did  not  recollect  desiringTuohy 
to  sue  for  the  insurance  money — never  desired  him.  Never  was 
charged  by  any  Agents  of  having  fraudulently  given  certificates — 
would  punish  any  person  that  would  charge  him  with  it.  Was 
deceived  in  Frewen's  case — used  every  effort  to  counteract  it. 
Did  not  know  Tuohy  was  married  to  Slattery's  daughter  until 
informed  of  it  by  Blackwell. 

FOR  THE  DEFENCE. 

Sheriff  Watson  examined. — Knew  Dr.  Carey.  Saw  Tuohy 
and  Carey  in  company  together,  in  gaol,  before  last  Christmas. 
"  If  he  (witness)  were  on  a  jury,  he  would  not  believe  what  the 
Doctor  would  swear."  Most  of  the  present  Jury  knew  his  cha- 
racter as  well  as  witness  does.  Would  not  do  him  any  injury, 
nor  would  he  take  trouble  to  do  him  a  service. 

James  Clelland  examined, — Witness  had  the  good  luck  to  be 
acquainted  with  Dr.  Carey.  Had  some  differences  with  him. 
From  his  knowledge  of  his  general  character  would  not  believe 
him  on  his  oath. 

Verdict. — James  Blackwell  guilty.  Sentence,  three  months 
imprisonment  and  a  fine 
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No.  18. 
Ex  parte  GUTHRIE  in  the  matter  of  SAVERY. 

(1  Glyn  &  J.  245.) 

This  Commission,  dated  the  10th  of  June  1820,  issued  on  the 
petition  of  Samuel  Bignold,  the  Secretary  of  the  Norwich  Union 
Society  for  Insurance  against  Loss  by  Fire,  upon  a  debt  due  to 
that  Society,  by  Savery,  who  was  one  of  its  Agents. 

In  the  Affidavit  on  striking  the  docket,  Samuel  Bignold  was 
described  as  Secretary  of  the  said  Society,  and  Savery  was  stated 
to  be  indebted  to  the  Society  in  the  Sum  of  ^100  and  upwards, 
for  premiums  received  by  him  to  the  use  of  the  Society.  In  the 
Bond,  Samuel  Bignold  was  described  as  such  Secretary ;  and 
the  condition  was  to  prove  that  Savery  stood  indebted  to  the 
Society,  &c. 

In  the  Petition  for  the  Commission,  it  was  stated  that  Savery 
had  become  indebted  to  Samuel  Bignold  in  the  sum  of  ^100  and 
upwards.  In  the  Commission,  Samuel  Bignold  was  mentioned  as  a 
creditor  of  the  bankrupt  j  and  neither  in  the  Petition  nor  in  the 
Commission  was  he  described  as  Secretary  to  the  said  Society. 

This  Petition  was  by  one  of  the  Assignees  (his  co-assignee 
being  the  London  Secretary  of  the  said  Society  as  well  as  of  the 
Norwich  Union  Society  for  Insurances  of  Lives  and  Survivor- 
ships), and  stated  the  circumstances  aforesaid,  and  that  the  Bank- 
rupt had  paid  divers  sums  of  money  to  the  said  Norwich  Union 
Society  for  Insurance  on  Lives  and  Survivorships,  either  after  or 
in  contemplation  of  an  act  of  bankruptcy ;  that  the  Petitioner, 
under  the  direction  of  the  Court,  had  brought  an  action  against 
two  of  the  Directors  of  said  Norwich  Union  Life  Society,  who 
were  likewise  Directors  of  the  said  Fire  Society,  for  the  recovery 
of  part  of  such  monies  j  and  that  upon  the  trial  of  the  said 
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action  the  Plaintiff  was  non-suited,  on  the  ground  that  the  proof 
of  a  debt  of  s^lOO  and  upwards  from  Savery  to  the  said  Norwich 
Union  Fire  Society  did  not  sustain  the  Commission  ;  and  prayed 
that  the  Commission  and  Petition  might  be  amended,  by  stating 
the  debt  of  s£lOO  and  upwards  to  be  due  from  Savery  to  the  said 
Fire-Society ;  or  that  a  new  Commission  might  issue,  dated  on 
the  10th  of  June  1820  j  or  that  the  said  two  Directors,  the 
Defendants  in  the  said  action,  might  be  restrained  from  availing 
themselves  of  the  said  objection  at  law. 

Mrr  SHADWELL  and  Mr.  MONTAGUE,  for  the  Petition,  sub- 
mitted that  the  mis-description,  being  in  the  Petition  and 
Commission  only,  and  not  arising  therefore  from  the  neglect  of 
the  party,  but  from  the  error  of  the  officer,  was  not  within  those 
cases  where  the  Court  had  refused,  after  the  opening,  to  correct 
errors  in  the  Commission  arising  from  the  act  of  the  party. 

Mr.  HART,  for  the  Petitioning  Creditor,  did  not  oppose  the 
Petition. 

Mr.  BICKERSTETH,  for  the  other  Assignee,  said  that  his  Client 
was  advised,  that  if  the  amendment  was  made  as  prayed,  the 
Commission  could  not  be  supported;  as  Samuel  Bignold  was 
not,  as  Secretary,  authorized  to  take  out  a  Commission,  by 
virtue  of  the  powers  given  by  the  Act  of  Parliament  enabling 
the  Society  to  bring  actions  in  the  name  of  the  Secretary. 

THE  LORD  CHANCELLOR. — In  the  late  Acts  relative  to  Insurance 
Societies,  the  Legislature  has  been  careful  to  provide  that 
execution,  upon  a  judgment  against  the  nominal  Defendant,  may 
be  taken  out  against  any  Member  of  the  Society,  and  that  the 
names  of  the  Members  should  be  enrolled ;  but  the  provision, 
as  to  enrolment,  was  impracticable  in  respect  of  this  Society, 
in  which  all  the  Insurers  are  Members.  Looking  at  the  Section 
of  the  Act  in  which  the  power  to  bring  actions  in  the  name  of 
the  Secretary  is  connected  with  the  words  Plaintiff  or  Plaintiffs, 
it  might  seem  difficult  to  extend  it  to  the  taking  out  a  Com- 
mission of  Bankruptcy  5  but  I  wish  that  case  to  remain  open  at 
law,  unprejudiced  by  my  acceding  to  the  prayer  for  amendment. 
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T  think  that  the  Petition  and  Commission  may  be  amended  in 
this  case,  where  there  is  the  Affidavit  to  amend  by,  and  the 
necessity  of  the  amendment  is  created  by  the  act  of  the  Officer. 
The  Petition  and  Commission  ordered  to  be  amended,  and 
made  conformable  to  the  docket-papers  ;  after  such  amendment, 
the  Commission  again  to  pass  the  Great  Seal,  and  the  costs  of 
this  application  to  be  paid  out  of  the  estate. 
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68.  jEmilius  Macer,  lib.  2,  ad  legem  mcesimam 
hereditatium. 

Computation!  in  ali mentis  faciendae  hanc  formam  esse  Ulpia- 
nus  scribit,  ut  &  primd  (Elate  usque  ad  annum  vicesimum  quan- 
titas  alimentorum  triginta  annorum  computetur,  ejusque  quan- 
titatis  Falcidia  praestetur :  ab  annis  verb  viginti  usque  ad  annum 
vicesimumquintum  annorum  viginti  octo:  ab  annis  viginti' 
quinque  usque  ad  annos  triginta,  annorum  viginti  quinque :  ab 
annis  triginta  usque  ad  annos  trigintaquinque  annorum  viginti 
duo:  ab  annis  trigintaquinque  usque  ad  annos  quadraginta 
annorum  viginti:  ab  annis  quadraginta  usque  ad  annos  quin- 
quaginta  tot  annorum  computatio  fit  quot  setati  ejus  ad  annum 
sexagesimum  deerit,  remisso  uno  anno :  ab  anno  verb  quinqua- 
gesimo  usque  ad  annum  quinquagesimumquintum  annorum 
novem :  ab  annis  quinquagintaquinque  usque  ad  annum  sexa- 
gesimum annorum  septem :  ab  annis  sexaginta,  cujuscunque 
aetatissit,  annorum  quinque ;  eoque  nos  jure  uti  Ulpianus  ait,  et 
circa  computationem  ususfructus  faciendam.  Solitum  est  tamen 
ti  prima  cetate  usque  ad  annum  trigesimum  computationem  an- 
norum triginta  fieri :  ab  annis  verb  triginta  tot  annorum  com- 
putationem inire,  quot  ad  annum  sexagesimum  deesse  videntur; 
nunquam  ergo  amplius  quam  triginta  annorum  computatio 
initur.f  Sic  denique,  et  si  Reipublicae  ususfructus  legetur,  sive 
-simpliciter,  sive  ad  ludos,  triginta  annorum  computatio  fit.  §  1. 
Si  quis  ex  heredibus  rem  propriam  esse  eontendat,  deinde  heredi- 
tariam  esse  convincatur  :  quidem  putant  ejus  quoque  Falcidiam 
non  posse  retineri ;  quia  nihil  intersit,  subtraxerit  an  heredita- 
riam  esse  negaverit.  Quod  Ulpianus  recte  improbat. — (Vide 
Justin.  Pandect,  lib.  35,  tit.  2,  ad  Legem  Falcidiam.) 
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Ordinary  Rates  of  Premium  for  Insurance  in  the  BOMBAY  LIFI 
ASSURANCE  COMPANY,  instituted  1st  May,  1823. 


Age  at  the 

'remium  for  one  year,  not 

VnuuaJ  Piemiuin  for  three 

Animal    Premium    for  five 

time  of  making 

enewable  without  a  fresh 

years,    renewable    without 

years,    renewable    without 

Insurance. 

Certificate   of  health. 

"resli  Certificate  of  health. 

fresh  Certificate  of  health 

For 

Per 

For 

Per 

For 

Per 

Rs.  1,000 

Cent. 

Rs.  1,000 

Cent. 

Rs.  1,000 

Cent. 

16 

25 

2A 

27 

2TV 

28 

?-A 

17 

26 

SrV 

28 

2A 

29 

2A 

18 

26 

2TV 

28 

2A 

29 

2A 

19 

27 

2A 

29 

2A 

30 

3 

20 

27 

2A 

29 

2fV 

30 

3 

21 

28 

2A 

30 

3 

31 

3TV 

M 

28 

2A 

31 

31 
TTT 

32 

3A 

25 

29 

2A 

31 

3  A 

33 

3  A 

24 

29 

2A 

32 

3A 

34 

3  A 

25 

30 

3 

32 

3A 

35 

3A 

26 

30 

3 

33 

STTT 

36 

3A 

27 

31 

3TV 

34 

3  A 

37 

3A 

28 

32 

3A 

35 

3A 

38 

3A 

29 

33 

3A 

36 

3-rir 

39 

3A 

30 

34 

3A 

37 

3A 

40 

4 

31 

35 

3A 

39 

3A 

41 

4iV 

3<2 

36 

SA 

40 

4 

42 

4A 

33 

37 

3-rV 

41 

4A 

43 

4A 

34 

38 

3A 

42 

42 
TV 

44 

4A 

35 

39 

3A 

43 

4A- 

45 

4A 

36 

-10 

4 

44 

4A 

46 

4A 

37 

41 

4-rV 

45 

4A 

47 

4A 

38 

42 

4^r 

46 

4A 

48 

4A 

39 

43 

*A 

47 

4A 

49 

4A 

40 

44 

4TV 

48 

4A 

50 

5 

41 

45 

** 

49 

4A 

51 

5A 

42 

46 

4-rV 

50 

5 

52 

BA- 

43 

47 

4VV 

51 

5A 

54 

5A 

44 

4S 

4-A, 

5? 

5/o- 

56 

5  A 

45 

49 

4-rV 

53 

&A 

58 

5A 

46 

50 

5 

55 

5TV 

60 

6 

47 

52 

5A 

57 

•Vv 

62 

6A 

48 

54 

5A 

59 

SA 

64 

6A 

49 

56 

6] 

<>W 

M 

6A 

50 

58 

5rs. 

63 

68 

6A 

51 

60 

6 

63 

GA 

70 

7 

52 

62 

6rV 

67 

6A 

72 

7A 

53 

64 

6A 

69 

«A 

74 

7A 

54 

66 

6A 

71 

7,'n 

76 

7A 

55 

68 

6A 

73 

7A 

78 

7A 

56 

71 

7-rV 

76 

7A 

81 

8A 

57 

74 

7A 

79 

7  A 

65 

8A 

58 

78 

7A 

83 

SA 

90 

9 

59 

81 

8rV 

87 

SA 

97 

9A 

60 

85 

92 

9A 

105 

10A 
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ECONOMIC    LIFE   ASSURANCE   SOCIETY, 

No.  34,  BRIDGE  STREET,  BLACKFRIARS,  LONDON. 


DIRECTORS. 

Sir  JAMES  MACKINTOSH,  M.P.  Chairman. 
ROBERT  CHALONER,  Esq.  M.  P.  Deputy  Chairman. 


LANCELOT  BAUGH  ALLEN,  Esq. 
STEPHEN  NICOLSON  BARBER,  Esq. 
THOMAS  FENN,  Esq. 
CAPTAIN  GEORGE  HARRIS,  R.N.  C.B. 
FRANCIS  KEMBLE,  Esq. 


THOMAS  FRANKLAND  LEWIS,  Esq.  M.  P. 
EBENEZER  FULLER  MAITLAND,  Esq. 
THOMAS  MEUX,  Esq. 
HENRY  FREDERIC  STEPHENSON,  Esq. 
GODFREY  WENTWORTH  WENTWORTH,  Esq. 


GEORGE  FARREN,  Esq.  Resident  Director. 

Physician- JOHN  MASON  GOOD,  M.D.  F.R.S.  Guildford  Street. 

Surgeon— BENJAMIN  TRAVERS,  Esq.  F.  R.  S.  No.  8,  New  Broad  Street. 


fceiongtng  to  tf)t*  £n0Utution. 


A  TEMPORARY  PRECAUTIONARY  CAPITAL  of  jff200,000,  which  will  be  paid  off  as  soon  as  an 
adequate  surplus  capital  shall  have  been  accumulated  from  the  premiums  ;  it  being  a  distinguishing  feature  of 
this  Association,  that  the  Shareholders  are  not  permitted  to  remain  a  permanent  charge  on  the  Society. 

A  present  THREE-FOURTHS  of  the  savings  and  profits  divided  among  the  insured  for  the  whole  period  of 
life,  by  additions  to  their  policies,  and  interest  on  such  additions  deducted  from  their  premiums. 

A  PERMANENT  SURPLUS  CAPITAL  of  ^200,000  for  the  security  of  the  insured,  accumulated  from  the 
profits  on  policies  for  limited  terms. 

The  subscribed  precautionary  capital,  the  permanent  surplus  capital,  and  all  premiums  and  property, 
invested  in  the  names  of  the  Trustees,  who  sign  every  policy,  in  order  to  give  the  insured  AN  IMMEDIATE 
REMEDY  AGAINST  THE  FUND  ITSELF. 

When  the  permanent  capital  shall  be  increased  to  ^200,000,  and  the  Shareholders  are  paid  off,  THE 
ENTIRE  PROFITS  DIVIDED  AMONGST  THE  INSURED. 

To  prevent  loss  to  the  insured  from  inability  to  continue  the  payment  of  their  premiums,  the  Society 
CONTRACT  to  purchase  policies  at  their  TRUS  VALUE,  the  .scale  of  which  will  be  indorsed  on  every  policy  at 
the  time  it  is  granted.  And  the  Society  also  ENGAGE  to  advance  money  on  security  of  the  policy,  to  the 
extent  of  two-thirds  of  its  value,  to  enable  the  insured  to  continue  their  premiums  without  inconvenience. 

In  case  of  bankruptcy,  the  Society  are  not  bound  to  purchase  the  policy,  but,  in  the  event  of  its  being  given 
up  to  the  bankrupt  by  the  assignees,  the  Directors  have  power  to  apply  in  reduction  of  future  premiums  the 
accumulations  of  savings  and  profits  which  would  otherwise  be  payable  in  addition  to  the  sum  insured. 

Directors  not  at  liberty  to  LITIGATE  or  DISPUTE  any  claim,  but  all  differences  submitted  to  general 
meetings  of  the  insured. 

In  addition  to  the  foregoing  advantages,  which  distinguish  this  Institution  from  all  others,  and  make 
the  benefits  of  insurance  accessible  to  all  classes  of  persons,  the  insured  may,  by  one  payment,  or  by  continuing 
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premiums  for  a  limited  term  only,  secure  a  sum  to  be  paid  at  his  death;  and  thus  a  man,  who  calculates  on  a 
certain  income  for  a  few  years,  may,  by  contributions  during  that  period,  prevent  the  necessity  of  future 
payment:!,  and  make  the  prosperity  of  the  day  available  for  providing  against  the  reverses  of  the  morrow ; 
whilst  those  to  whom  the  advance  of  a  full  year's  premium  might  be  inconvenient,  may  make  their  contri- 
butions quarterly  or  half-yearly. 

An  entirely  new  Table  of  Premiums  has  been  calculated  expressly  for  the  use  of  this  Institution,  in 
which  the  rates  of  insurance  for  young  and  middle-aged  lives  will  be  found  to  be  considerably  lower  than  in 
any  Office  in  England,  the  Society  being  established  on  such  principles  as  to  present  the  most  economical  mode 
of  assurance  to  the  Public,  combined  with  perfect  safety. 

Persons  wishing  to  effect  insurances  may  transmit  their  proposals  and  references  by  letter  to  the  Resident 
Director,  who  will  afford  all  proper  information,  and  take  measures  to  prevent  the  necessity  of  personal 
attendance  before  the  Board,  in  cases  in  which  the  references  shall  be  satisfactorily  answered. 


SINGLE  LIVES. 


SURVIVORSHIPS. 


Table  of  Annual  Premiums    required  for  an  Assurance  of 
£\()Q  on  a  Single  Life,  for  One  Year,  Seven  Years,  and  the 
Whole  Term  of  Life. 

Table  of  Annual  Preminmsrequired  during  the 
Joint  Lives  of  two  Persons,  A  and  8,  for  an 
Assurance  ofjflOO  payable  at  the  death  of  A, 
provided  B  be  then  living. 

Age 

One 
Year. 

Seven 
Years. 

Whole 
Life. 

Age 

One 
Year. 

Seven 
Years. 

Whole 
Life. 

Age  of  Age  ol 
A.    |    fe. 

Annual 
Premium 

Age  of 

AgBe.f 

Annual 
Premium 

15 

16 
17 
18 
19 
20 

21 
22 
23 
24 
25 

26 
27 
28 
29 
30 

81 

32 
33 
34 
35 

3fl 

37 

£  s    d. 
0  14    6 

0  14  11 
0  15    4 
0  15    9 
0  16    2 
0  16    7 

0  17    0 
0  17    6 
0  18    0 
0  18    6 
0  19    1 

0  19    8 
1    0    3 
1     0  11 
1     1     7 
1    2    3 

1     3    0 
1    3    9 
1     4    6 
1    5    4 
1    6    2 

1     7    0 
1     7  10 

4  i.   d. 

0  15    8 

0  16    1 
o  16    6 
0  16  11 
0  17    5 
0  17  11 

0  18    5 
0  19    0 
0  J9    7 
0    2 
0  10 

1    6 
2    2 
2  11 
3    8 
4    5 

5    2 
6    0 
6  10 
7    8 
8    6 

9    4 
10    1 

rfs.  d. 
9    1 

9  10 
10    7 
11    4 
12    2 
13    0 

13  10 
14    9 
15    9 
16  10 
17  11 

19    1 
204 
2    1     7 
229 
2    3  11 

2    5     1 
263 
2    7    7 
290 
2  10    7 

2  12    2 
2  13  10 

38 
39 
40 

41 
42 
43 
44 
45 

46 
47 
48 
49 
50 

51 
52 
53 
54 
55 

56 
57 
58 
59 
60 

£  s.  d. 
8    8 
9    6 
10    4 

11    1 

11    10 
12    6 
13    2 
13    9 

14    4 
15    0 
15    9 
16    K 
17  11 

1  19    8 
2    1  10 
245 
275 
2  10  10 

2  14    9 
2  19     1 
339 
388 
3  13  10 

£  s.  d. 
i   10  10 
1  11    7 
1  12    4 

1   13    0 
1  18    8 
1  14    4 
1  15    1 
1   16    0 

1  17    1 
1  18    5 
2    0    1 
222 
247 

276 
2  10  10 

•_'  1-1  i; 

2  1H    7 
3    3    0 

3     7    9 
3  12    9 
3  18    0 
4    3    7 
496 

£  s.   d' 
2  15    8 
2  17    6 
2  19    4 

3    1    3 
332 
3    5    1 
372 
394 

3  11    9 
3  14    4 
3  17    3 
406 
4    4    1 

4    8    1 
4  12    5 
4  17    0 
5     1  10 
5    7    1 

5  12    9 
5  18  11 
654 

6  11  10 
6  18    4 

10 

10 
20 
30 
40 
50 
60 
70 
80 

£  s.  d. 
1     1    2 
0  19  11 
0  18    8 
0  17    5 
0  16    1 
0  14    9 
0  13    5 
0  12    1 

40 

10 
20 
30 
40 
50 
60 
70 
80 

£  s.  d. 
2  14  11 
2  13    6 
2112 
272 
220 
1  17    0 
1  13    6 
1  11    4 

20 

10 
20 
30 
40 
50 
60 
70 
80 

8    9 
7    2 
5    3 
3    4 
1    6 
19    9 
18    0 
16    4 

50 

10 
20 
30 
40 
50 
60 
70 
80 

3  19    6 
3  18    1 
3  16    0 
3  12    J 
3    ft    0 
2  15'  8 
2    6     1 
1  18    3 

30 

10 
2i> 
30 
40 
50 
60 
70 
80 

19    8 
18    1 
15    8 
12   7 
9    7 
7    2 

3    2 

61) 

10 
20 
30 
40 
50 
60 
70 
80 

6  14    3 
6  13    0 
6113 
687 
620 
5  11     1 
4  17  11 
4    t     6 

Printed  by  John  Evans, 
Adam  and  Eve  Lane,  Wine  Street,  Bristol. 
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